
 

 

 

 

 

 

 

 

 

 

 

 

On 27 December 2022, the US Internal Revenue Service (IRS) released Notice 2023-2 
(the Notice), which provides interim guidance on the application of the new 1% excise tax 
on repurchases of certain corporate stock under Internal Revenue Code1 (IRC) Section 
4501. The Notice also announces that the Treasury Department and the IRS intend to issue 
proposed regulations on the application of the new rules. 

The US excise tax applies to stock repurchases made after 31 December 2022.  

Background 

While IRC Section 4501 generally applies to stock repurchases by publicly traded US 
corporations, the rule also extends to repurchases of foreign corporation stock by an 
“applicable specified affiliate”— i.e., a domestic US subsidiary of a publicly traded foreign 
corporation. While that aspect of the statutory rule is conceptually reasonable in certain 
circumstances, the Notice introduces a very broad “funding” rule that could deem a US 
affiliate of a public Canadian corporation to be subject to the 1% excise tax if the affiliate 
“funds by any means (including through distributions, debt or capital contributions) the 
acquisition or repurchase” of the Canadian corporation’s stock. While the Notice also includes 
a “principal purpose” test as a condition to the application of the rule in this context, that 
aspect is deemed satisfied if the funding requirement is met and the funded Canadian entity 
acquires or repurchases stock within two years of the funding. The Notice provides that the 
funding rule applies to a funding that occurs on or after 27 December 2022. 

 
1 All “Section” references are to the Internal Revenue Code of 1986, and the 
regulations promulgated thereunder. 
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Potential implications for Canadian public companies 

The Notice could have important implications for Canadian public companies with US affiliates. 
Many Canadian public companies have active share repurchase programs (including through 
normal course issuer bids), and those repurchases could be subject to the 1% US excise tax to 
the extent they are funded by their US affiliates. Furthermore, in 2024, Canadian public 
corporations may have the same stock repurchase also be subject to the proposed 2% 
Canadian corporate tax on share buybacks.2  

As the US regulations will be effective for stock repurchases made after 31 December 2022, 
Canadian public companies with share buyback programs should take steps now to limit their 
exposure to the 1% US excise tax. Although the precise application and scope of the “funding” 
requirement will not be known until the proposed US regulations are released, consideration 
should be given to potential options to avoid using any US affiliate funding (including employing 
well-known Canadian planning techniques, such as cash-damming).  

See our US Tax Alert for a detailed discussion of the interim guidance provided to date with 
respect to the US stock buyback excise tax. 

Learn more 

For more information, please contact your EY or EY Law tax advisor, or one of the following 
international tax professionals: 

Toronto 

Linda Tang 
+1 416 943 3421 | linda.y.tang@ca.ey.com 

Leslie Ivany 
+1 416 943 4595 | leslie.a.ivany@ca.ey.com 

Mark Kaplan 
+1 416 943 3507 | mark.kaplan@ca.ey.com 

Phil Halvorson 
+1 416 943 3478 | phil.d.halvorson@ca.ey.com 

Terri McDowell 
+1 416 943 2767 | terri.mcdowell@ca.ey.com 

Trevor O’Brien 
+1 416 943 5435 | trevor.obrien@ca.ey.com 

 
2 For more information, see EY Tax Alert 2022 Issue No. 42: Federal Fall Economic Statement 2022. 
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Quebec and Atlantic Canada  

Albert Anelli 
+1 514 874 4403 | albert.anelli@ca.ey.com 

Angelo Nikolakakis 
+1 514 879 2862 | angelo.nikolakakis@ca.ey.com 

Brian Mustard 
+1 514 887 5521 | brian.mustard@ca.ey.com 

Nicolas Legault 
+1 514 874 4404 | nicolas.legault@ca.ey.com 

Nik Diksic 
+1 514 879 6537 | nik.diksic@ca.ey.com 

Philippe-Antoine Morin 
+1 514 874 4635 | philippe-antoine.morin@ca.ey.com 

Prairies  

Mark Coleman 
+1 403 206 5147 | mark.coleman@ca.ey.com 

Liza Mathew 
+1 403 206 5663 | liza.mathew@ca.ey.com 

Vancouver 

Eric Bretsen 
+1 604 899 3578 | eric.r.bretsen@ca.ey.com 

 

mailto:albert.anelli@ca.ey.com
mailto:angelo.nikolakakis@ca.ey.com
mailto:brian.mustard@ca.ey.com
mailto:nicolas.legault@ca.ey.com
mailto:nik.diksic@ca.ey.com
mailto:philippe-antoine.morin@ca.ey.com
mailto:mark.coleman@ca.ey.com
mailto:liza.mathew@ca.ey.com
mailto:eric.r.bretsen@ca.ey.com


 

 

 

EY  |  Building a better working world  

EY exists to build a better working world, helping to create 
long-term value for clients, people and society and build 
trust in the capital markets.  

Enabled by data and technology, diverse EY teams in over  
150 countries provide trust through assurance and help 
clients grow, transform and operate.  

Working across assurance, consulting, law, strategy, tax and 
transactions, EY teams ask better questions to find new 
answers for the complex issues facing our world today. 

EY refers to the global organization, and may refer to one or 
more, of the member firms of Ernst & Young Global Limited, 
each of which is a separate legal entity. Ernst & Young Global 
Limited, a UK company limited by guarantee, does not provide 
services to clients. Information about how EY collects and uses 
personal data and a description of the rights individuals have 
under data protection legislation is available via ey.com/privacy. 
For more information about our organization, please visit 
ey.com.  

About EY’s Tax Services 
EY’s tax professionals across Canada provide you with deep 
technical knowledge, both global and local, combined with 
practical, commercial and industry experience. We offer a range 
of tax-saving services backed by in-depth industry knowledge. 
Our talented people, consistent methodologies and unwavering 
commitment to quality service help you build the strong 
compliance and reporting foundations and sustainable tax 
strategies that help your business achieve its potential. It’s how 
we make a difference.  

For more information, visit ey.com/ca/tax.  

About EY Law LLP 
EY Law LLP is a national law firm affiliated with EY in Canada, 
specializing in tax law services, business immigration services 
and business law services.  

For more information, visit eylaw.ca.  

About EY Law’s Tax Law Services 
EY Law has one of the largest practices dedicated to tax 
planning and tax controversy in the country. EY Law has 
experience in all areas of tax, including corporate tax, human 
capital, international tax, transaction tax, sales tax, customs and 
excise.  

For more information, visit http://www.eylaw.ca/taxlaw 

© 2023 Ernst & Young LLP. All Rights Reserved.  

A member firm of Ernst & Young Global Limited.  

This publication contains information in summary form, current as of the 
date of publication, and is intended for general guidance only. It should 
not be regarded as comprehensive or a substitute for professional advice. 
Before taking any particular course of action, contact EY or another 
professional advisor to discuss these matters in the context of your 
particular circumstances. We accept no responsibility for any loss or 
damage occasioned by your reliance on information contained in this 
publication.  

ey.com/ca 

http://www.eylaw.ca/taxlaw

	US stock buyback excise tax – Potential implications for Canadian public companies

