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The European Union (EU) customs definition of exporter and its influence on 
value-added tax (VAT) has been affecting export businesses operating in some 
countries in Eastern Europe for a number of years. Recent developments in the 
region, for example, in Poland and Bulgaria, may challenge some exporters’ 
supply chain models and may require them to adjust them to benefit from VAT-
free exportations.

VAT exemption with credit for exports
While domestic sales of goods are generally charged with VAT, exports of 
goods are generally treated as “exempt with credit.” This means that the 
exporter does not have to charge VAT to the purchaser but is entitled to 
recover VAT paid on its own costs (including purchase of the exported goods, 
transport, overheads and similar costs). Exemption with credit is sometimes 
referred to as “zero rating” as, effectively, the transaction is treated as if it 
were subject to VAT at a 0% rate. However, exemption may only apply if the 
seller can prove that it is the exporter of the goods and that the goods have 
actually been exported from the EU.

The VAT treatment of exports may have a great impact on nonestablished 
entities registered in specific EU countries where they are designated as the 
distributor of goods to non-EU markets. In such cases, being able to apply the 
VAT exemption for these sales is crucial for the export model to be efficient. This 
concern may be particularly relevant for businesses based in specific EU Member 
States where the customs definition of an exporter may create difficulties for 
multinationals’ supply chain models.

EU legislation
The EU provision that regulates VAT exemptions for exports is Article 146 of the 
Council Directive 2006/112/EC of 28 November 2006. According to this article, 
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1	 “Commission Delegated Regulation (EU) 2015/2446 of 28 July 2015 supplementing Regulation (EU) No 952/2013 of the 
European Parliament and of the Council as regards detailed rules concerning certain provisions of the Union Customs Code,” EUR-
Lex website, January 2022. Find it here.

2	 Delegated Regulation (EU) of 2018/1063 16 May 2018.

3	 “UCC Guidance documents,” European Commission: Taxation and Customs Union website. Find it here.

Member States shall exempt the following transactions:

•	The supply of goods dispatched or transported to a destination outside the EU 
by or on behalf of the vendor.

•	The supply of goods dispatched or transported to a destination outside the EU 
by or on behalf of a customer not established within their respective territory, 
with the exception of goods transported by the customer themselves for the 
equipping, fueling and provisioning of pleasure boats and private aircraft or 
any other means of transport for private use.

However, this provision does not stipulate the conditions for application of the 
exemption. These conditions are the responsibility of national regulators in each 
Member State.

In accordance with Article 1 (19) of the Commission Delegated Regulation (EU) 
2015/2446 of 28 July 2015 supplementing Regulation (EU) No. 952/2013 
of the European Parliament and of the Council1 regarding detailed rules 
concerning certain provisions of the Union Customs Code (UCC)2, the term 
“exporter” means:

(a)	 A private individual carrying goods to be taken out of the customs territory 
of the Union where these goods are contained in the private individual’s 
personal baggage.

(b)	 In other cases, where (a) does not apply: 

(i) a person established in the customs territory of the Union, who has the 
power to determine and has determined that the goods are to be taken out 
of that customs territory; 

(ii) where (i) does not apply, any person established in the customs territory of 
the Union who is a party to the contract under which goods are to be taken 
out of that customs territory.

According to the UCC guidelines3 published by the European Commission on the 
interpretation of the above definition of exporter, the exporter may also be a 
person other than the seller of the goods. It is important that this person is duly 
authorized by the party to the transaction resulting in the obligation to export 
and meets the definition of the exporter.

In this case, it should be noted that a person who is a party to a contract under 
which the goods are to be taken out of the customs territory of the EU can also 
be an exporter within the framework of the EU regulations. 

The concept of “party to a contract under which the goods are to be taken 
out of the customs territory of the EU” means that in cases of exports where 
Article 1(19)(b)(i) does not apply, the business partners concerned must make 
contractual or business arrangements to designate who will act as exporter, 
provided the person designated is established in the customs territory of the EU. 

A carrier, a freight forwarder or any other party may act as exporter, provided 
that person complies with the definition of exporter and agrees to take on 
this role.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015R2446
https://taxation-customs.ec.europa.eu/customs-4/union-customs-code/ucc-guidance-documents_en


Insights: Europe, Middle East, India and Africa

3  |  TradeWatch  Issue 3 2022

Polish perspective

Polish VAT legislation
The Polish VAT Act does not contain a definition of exporter. However, in 
domestic regulations, the definition of “export of goods” is indicated. According 
to Article 2(8) of the VAT Act, export of goods shall be understood as the supply 
of goods dispatched or transported from the territory of the country outside the 
territory of the EU by either:

•	 ►The supplier or on their behalf (so-called direct export).

•	 ►The acquirer having their seat outside the territory of the country or on their 
behalf (so-called indirect export), with the exception of goods exported by the 
acquirer for the equipping and provisioning of recreational ships and tourist 
aircraft or any other means of transport for private use.

In all cases, the dispatch of goods outside the EU must be confirmed by the 
competent customs authority specified in the customs provisions.

The Polish VAT case concerning definition of exporter (I FSK 1187/21)
Recently, the Polish Supreme Administrative Court ruled in the case of a UK-
based company (the Company) with a fixed establishment in Poland, which is 
also part of a multinational group (Group) operating worldwide. The Company is 
registered in Poland as an active VAT taxpayer. 

The Company’s position in the Group is structured in such a way that the 
Company purchases goods from other Group entities and sells them to both EU 
and non-EU markets. 

Due to Brexit, and the consequent change in the UK Company’s status from an 
entity that has its headquarters in the EU to an entity whose principal place of 
business is outside the EU, the Company considered a change in its business 
model in Poland. The change was intended to enable the Company to carry out 
and continue its VAT export operations in the future. 

The Company planned to introduce a new model for the export of goods from 
Poland, in which a related group company (Related Company), established 
in Poland, would contractually be granted the power for determining that 
the goods are to be brought to a destination outside the customs territory of 
the EU — for goods sold by the Company from its Polish warehouse to third-
country contractors. 

The Related Company would appear as an exporter on customs declarations (box 
2 on the Single Administrative Document (SAD)). Throughout the whole process, 
the Company would remain the owner of the exported goods, the party making 
business decisions regarding the sale of goods, the party to sales contracts with 
contractors and the entity indicated as the seller on the invoice documenting 
the sale. Sales of goods would be made directly by the Company to non-EU 
contractors and, transactionally, the supply chain would not include the Related 
Company. Consequently, in the supply of its goods, the Company would issue 
sales invoices directly to its contractors. Based on the contractual provisions with 
the Related Company, the Company would have all customs documents required 
to prove the goods left the EU, which are the formal condition to apply the 0% 
VAT rate for exports from Poland.

Given the above, the Company decided to obtain a binding individual tax ruling 
to confirm the model described above as viable and in line with Polish VAT 
regulations. In particular, the Company asked if the supply of goods shipped or 
transported from Poland outside the EU, as presented in the description of the 
future event, constitutes an export of goods, within the meaning of the VAT Act 
and whether the Company would be entitled to apply the 0% VAT rate based on 
customs documents confirming the goods are leaving EU, when these documents 
are in its possession.

The tax authorities replied in an individual tax ruling, No. 0114-KDIP1-
2.4012.215.2020.3.RM dated 14 September 2020. In the ruling, the tax 
authority decided that the Company’s position was incorrect. In the opinion 
of the tax authority, in the circumstances of the case, the applicable legal 
regulations make it impossible to conclude that the Company’s deliveries of 
goods to third-country purchasers in the planned model meet the conditions for 
exports of goods taxed at the 0% VAT rate within the meaning of Article 2(8) of 
the VAT Act.
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The tax authorities ruled that because the documents confirming the export of 
goods outside the EU will be mentioning a different entity than the supplier or 
purchaser of the goods, the planned transaction cannot be considered an export 
of goods, within the meaning of Art. 2(8) of the VAT Act. The tax authority 
disregarded the fact that the physical dispatch of goods from Poland outside the 
EU would be confirmed by the relevant customs authority and the fact that the 
Company would possess documentary proof (issued by customs administration) 
of that export.

The Company disagreed with the position taken by the tax authority and 
appealed against the ruling to the District Administrative Court. In the judgment 
of the District Administrative Court No. I SA/Gl 1459/20, dated 23 February 
2021, the Court supported the Company’s position. The District Administrative 
Court also noted that in the Polish VAT Act, the catalog of documents confirming 
export is open and that the list of documents contained in the VAT Act is only 
an example. Moreover, the District Administrative Court also noted that the 
entity requesting the interpretation wants to obtain a complete answer to the 
question formulated, and, therefore, the tax authorities should indicate whether 
and what role the other documents listed in the request fulfill. Thus, if the 
export of goods outside the EU is confirmed by evidence other than the IE-599 
message (confirmation of export issued by the Polish customs authorities), 
the tax authorities cannot ignore such circumstance, or applying the VAT rate 
to the export for domestic sales, because this action violates the principle of 
neutrality and is not appropriate to the factual findings made by the authority. 
Consequently, the action takes the form of a tax sanction rather than taxation of 
the factual transaction.

As a result, the District Administrative Court found the appeal to be appropriate 
and revoked the original ruling. However, the tax authority filed a complaint with 
the Supreme Administrative Court, which ruled on the case on 11 October 2022 
(case No. I FSK 1187/21).  

The judgment of the Supreme Administrative Court indicates that the tax 
authority’s cassation appeal was dismissed, which means a positive result for 
the Company. While the official justification of the judgment is still to come (the 
Court issued its judgment during a closed session), the judgment is important for 
numerous businesses in Poland, particularly for logistics hubs.

The judgment is in line with EU regulations and the UCC guidelines published by 
the European Commission and confirms the interpretation of the Polish VAT Act’s 
provisions on exports, which is favorable to taxpayers.

Bulgarian perspective

Documentary requirement for export VAT exemption
Under the applicable Bulgarian legislation, one of the mandatory requirements 
for application of the exemption with credit VAT rate for exports is the 
possession of a “customs document in which the supplier is listed as an exporter 
of the goods.” The requirement is introduced by means of the Regulations for 
the Application of the VAT Act (RAVATA), which is a sub-legislative local act 
introducing rules and provisions aimed to clarify the main law, the Value Added 
Tax Act (VATA). 



Insights: Europe, Middle East, India and Africa

5  |  TradeWatch  Issue 3 2022

The cited provision in the RAVATA lists the mandatory documentary evidence 
for exports of goods from Bulgaria to countries outside the EU allowing the 
supplier to exempt from VAT their sale in accordance with the main VATA rule 
(itself transposing into the Bulgarian VAT legislation Article 146 from Directive 
2006/112). 

This requirement in the RAVATA was introduced before the EU customs rule 
regarding the current exporter definition and implies that:

•	 ►The exporter for customs purposes is presumed to be the supplier for 
VAT purposes.

•	 ►The supplier should mandatorily be listed in box 2 of the SAD customs 
declaration as an exporter to benefit from the VAT exemption.

Practical implications related to export supplies
The current Bulgarian legislative framework for VAT is not aligned with the EU 
customs legislation. This discrepancy creates significant uncertainty regarding 
application of the 0% VAT rate for exports in cases where the suppliers are 
not established within the EU. Usually these are entities acting as distributors 
of goods within large multinational companies that only have Bulgarian VAT 
numbers but without any permanent and/or legal establishment. 

The uncertainty faced by such entities creates various tax and business risks. 
On the one hand, the absence of an export customs declaration listing the 
nonestablished supplier as an exporter is regarded by the tax administration as 
nonfulfillment of a formal condition and a ground for “effective” assessment of 
the general 20% VAT rate. This risk, in turn, forces these businesses to amend 
their supply chains in a manner that is not always sound from a business 
perspective (e.g., performance of “deemed” intra-Community supply to another 
EU Member State from where the goods are subsequently exported). Such 
models create additional administrative and financial burdens and are not 
sustainable in the long term. 

It seems that, in practice, some nonestablished suppliers may obtain an 
European Economic Operator’s Registration and Identification (EORI) numbers 
and act as if established within the EU by being listed as exporters in the customs 
declaration. In the absence of an establishment, such reporting may be regarded 
as being in breach of the EU customs legislation and creates risks not only for 
sanctions under the customs legislation but also for potential attribution of an 
establishment for corporate and/or VAT purposes.

Bulgarian legislative developments regarding the exporter issue 
An unsuccessful proposal for amendment in the RAVATA was introduced by 
taxpayers in 2020 as a part of the public consultation for amendment of the sub-
legislative act. The proposed text suggested an abridged version of the provision, 
removing the requirement that the export declaration also lists the supplier as an 
exporter of the goods. 

A second attempt was made in the summer of 2022 by the Bulgarian Ministry 
of Finance. The Ministry proposed an addition to the current text in the RAVATA 
introducing the possibility for “another document certifying the export in cases 
where a possibility for not filing a customs document exists, in accordance with 
the customs legislation.” However, the suggested text was removed from the 
adopted changes.

The latest attempt to regulate that matter was in September 2022 with a new 
official proposal by the Ministry of Finance. The proposal introduces a new article 
in the VATA. The suggested text clarifies that persons not established in the 
territory of the EU should be listed in box 44 of the SAD customs declaration, 
in addition to their VAT identification number and the invoice number for the 
goods by using corresponding codes (at this stage, it remains unclear what type 
of codes will be required). The draft text also introduces an obligation that the 
nonestablished supplier (exporter) is mandatorily required to have a Bulgarian 
fiscal representative. The proposed amendment in the VATA should be voted on 
by the National Assembly and, if adopted, is expected to come into force at the 
beginning of 2023. 
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Romanian perspective

Exporter of record for VAT purposes
The VAT exemption for exports per the EU VAT directive4 was transposed into 
the primary VAT legislation in Romania; hence, from this perspective, one could 
easily argue in favor of a full alignment with the EU VAT rules. Thus, supplies of 
goods dispatched outside the EU (export transactions), whether by the supplier, 
by the customer (not established in Romania) or by any other person on their 
behalf, are VAT-exempt (with credit). 

At the same time, more details regarding the practical applicability of VAT 
exemptions are included in the national regulations. The exporter of record 
for VAT purposes is defined as the supplier engaged in performing the export 
transactions, as well as those persons who transport goods outside the EU 
without a commercial transaction (e.g., transferring stocks across the border 
to engage in economic activities or transfers as part of supplies of goods that 
require installation by the supplier or on its behalf in a non-EU state). Beyond 
this, for the purpose of applying the VAT exemption connected with the 
international transport of goods (also including the export transactions), the 
supplier is defined as any of the following persons: the producer of the goods, 
the owner of the goods or a person acting in their own name but on behalf of 
another person under a commissionaire structure (i.e., an undisclosed agent). 

In terms of supporting documentation, the VAT exemption related to exports 
of goods could be justified by the exporter of record with a compliant invoice 
along with formal proof that the goods have left the customs territory (e.g., the 
certification or notification issued by the export customs office, attesting the fact 
that the export was completed, or the export report notified to the consignor 
in the case of excise duty products covered by suspensive arrangements and 
declared in Excise Movement and Control System (EMCS)). 

4	 Article 146 of the Council Directive 2006/112/EC of 28 November 2006 on the common system of value-added tax.
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Moreover, an important amendment of the VAT regulations, brought by the 
changes in the customs regulations and particularly the limitations of non-EU-
based companies to act as exporters of record for customs purposes, refers 
to the fact that whenever a supplier not established in the EU acts as exporter 
of record for VAT purposes, it is able to apply the VAT exemption based on a 
customs SAD export declaration mentioning at box 44 its identification details 
and the number of the invoice connected to the supply of the goods outside 
the EU. 

Thus, from a Romanian standpoint, in applying and documenting the VAT 
exemption for exports, the legislator was mindful that the exporter of record for 
VAT purposes and exporter of record for customs purposes may not always be 
represented by the same company. 

It is also encouraging that Romanian VAT regulations specifically refer to the 
Court of Justice of the European Union (CJEU) decision in case C-275/18 (Milan 
Vinš),5 acknowledging that whenever the dispatch of goods outside the territory 
of the EU cannot be justified with customs notifications or customs-certified 
exports declarations, the exporter may use other evidence to prove the actual 
dispatch and, hence, may benefit from the VAT exemption.

Practical implications driven by distinction between VAT vs. the customs 
exporter of record
In addition to the specific provisions in the VAT legislation, further to many 
questions and practical difficulties raised by the business environment, the 
Romanian tax authorities’ intention was to address this dichotomy between the 
two definitions of exporters of record via a circular covering various practical 
cases. In this guide, the tax authorities tried to set the scene and reiterate 
the clear distinction between the exporter for VAT purposes and the customs 
exporter, and the fact that for customs purposes, non-EU established companies 
may appoint other entities to act as exporter, such as another party from the 
supply chain, or even a carrier, a logistics provider or any other entity willing to 
take on this role. 

The tax authorities also restated the importance of box 44 in the customs 
export declaration for exports. This has been done via practical examples 
of chain transactions (A-B-C transactions) that involve both EU and non-EU 
established companies, a unique dispatch of goods outside the EU and where the 
transportation has been assigned, gradually, to each of the three parties involved 
in the chain. 

In the scenario where party A in the chain (the first supplier in the chain 
established within the EU) is in charge of the transport, A could be the sole party 
in the chain acting as exporter of record for VAT purposes and, hence, would be 
entitled to apply the VAT exemption for exports, regardless of how the customs 
export declaration is filled in at either box 2 or 44.  

However, in a scenario where the transportation is assigned to party B (the 
buyer-reseller in the chain, established either within or outside EU, but not in 
Romania), the VAT exemption for export may apply both when the supplier 
(A) or the customer (B) organizes the transport. The actual assignment of the 
VAT exemption appears to have been left in the hands of the taxpayers and the 
manner in which box 44 in the customs export declaration is completed. 

An arbitrary allocation of the entity applying the VAT exemption might give a 
direction to taxpayers, but not always the right direction, and hence, the risk of 
additional VAT costs cannot be excluded. 

Hungarian perspective 

Exporter from a customs perspective
The exporter from a customs point of view can be different from the exporter 
from a VAT point of view who wishes to apply the VAT exemption in Hungary. 
From a customs point of view, the exporter must be a person physically 
established in the customs territory of the EU, and they must meet certain 
requirements (e.g., they have the power to determine and have already 
determined that the goods are to be transported outside the customs territory of 
the EU and have a contract under which goods are to be transported outside the 
customs territory of the EU).

5	 “Case C‑275/18,” InfoCuria Case-law website. Find it here.

https://curia.europa.eu/juris/document/document.jsf?text=&docid=212325&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1344207
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Exporter from a VAT point of view
From a VAT perspective, the exporter is the company or person who is 
performing the VAT-exempt supply of goods. Based on the Hungarian VAT Act, 
certain conditions should be met to treat the supply of goods as a VAT-exempt 
export transaction, for example, the goods should be transported out of the 
territory of the EU within 90 days from the date of supply, and within this time 
limit the goods are not to be used or consumed. The goods must leave the 
territory and proof must be collected from the customs office exiting the goods 
from the EU. The goods are dispatched as a consignment or transported from 
the domestic territory by or on behalf of the vendor. We note that if a freight 
forwarder is involved, it should supply the transportation services to the exporter 
from a VAT point of view to treat their services as a VAT-exempted transaction.

Perspective from other Eastern European countries
In Czechia, Slovakia, Lithuania and Latvia, the model discussed in the Polish 
case (i.e., another entity being an exporter within the meaning of the customs 
regulations being used for VAT purposes) does not currently raise controversies 
with the local tax authorities and could potentially be applied, providing the 
entity that applies VAT exemption for the export holds sufficient documentary 
proof to support the fact that their goods have been exported from the EU.  

Summary
The differences in the VAT treatment of similar transactions in the Eastern 
European countries considered in this article are a testimony to the mutual 
influence of VAT and customs provisions, which can, at times, cause issues 
for businesses. 

Proper planning of the supply chain and a review of existing chain transactions, 
in light of the differences between the customs and VAT definitions of exporter, 
and between the different approaches across the countries, are recommended 
for multinational businesses that export from the region.

In particular, businesses involved in export transactions in the region should pay 
special attention to proper documentation of the export transactions for VAT 
purposes, especially for the implementation of any new export models or for any 
changes to their supply chains. 
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In TradeWatch Issue 2 2022, we published an 
article, “Hamamatsu — the journey nears its end,” on 
the long-awaited decision in the Hamamatsu case,1 
which was ultimately delivered by the Federal Fiscal 
Court in Munich (BFH) during the oral hearing on 
17 May 2022. It has taken more than four months 
for the BFH to publish the written grounds of the 
decision. The grounds for the judgment have been 
awaited not only in Germany but also in the rest of 
the European Union (EU), since the Union Customs 
Code (UCC) and its predecessor, the Community 
Customs Code, is applicable throughout the EU. 

Tax and customs advisers expected to receive clarity 
from the BFH about whether downward transfer 
pricing adjustments can successfully substantiate a 
claim for a refund of customs duties paid at the time 
of importation when a higher transaction value was 
used to calculate the amount due. As there are other 
court decisions pending about the convergence 
between transfer pricing adjustments and how 
to determine customs values in related-party 
transactions, it was hoped that the court would also 
provide answers about whether the transaction value 
method of customs valuation is still the preferred 
method to use in related-party transactions2 where 
it may be assumed that retroactive transfer price 
adjustments are likely to apply. Also, advisers 
were hoping that the BFH verdict would indicate 
something about the treatment of upward transfer 
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Hamamatsu — a long journey about  
to end?

1	 FG München 15 November 2018 (14 K 2028/18).

2	 The transaction value method is the first and primary, as well as most commonly 
used, customs valuation method.

price adjustments for determining the final customs 
value (i.e., how to treat a debit note issued by the 
exporting seller). 

However, the legal reasoning of the judgment does 
not offer so much clarity as room for interpretation. 
For those wanting and expecting ultimate clarity, the 
verdict did not provide clear guidance. 

Details of the verdict

Refund claim denied, as expected 
As indicated in our previous article, the court 
decided that no refund for customs duties is to be 
granted if a preliminary transfer price was used 
in the customs declaration that is adjusted later 
by a lump sum credit note issued by the seller of 
the products.

Essentially, the published decision and its verdict 
confirmed the rumors as to the court’s findings.  

Scope of the definition of related parties
It was not expected that the BFH would comment in 
this case on the scope of the definition of “related 
parties,” as it was obvious that both entities involved 
were considered to be related parties, especially 

https://assets.ey.com/content/dam/ey-sites/ey-com/en_gl/topics/tax/tax-pdfs/ey-tradewatch-issue-2-2022.pdf
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3	 CJEU 9 June 2022, C-599/20 (Baltic Master), ECLI:EU:C:2022:457.

4	 This case is discussed in detail in our article ‘ EU: CJEU rules on use of statistical 
data for determination of customs value’, TradeWatch Issue 2, 2022, page 35, 
EY website. Find it here.

5	 Fallback method is to be applied if the customs value cannot be applied under any 
of the previous methods and should be based on using reasonable means consistent 
with the principles and general provisions of the Agreement and of Article VII of 
General Agreement on Tariffs and Trade, and on the basis of data available in the 
country of importation.

since the underlying price adjustment mechanism 
was covered from a corporate tax perspective 
by an Advance Pricing Agreement (APA). In this 
aspect, the European Court of Justice (ECJ) case 
Baltic Master3 sheds more light on the scope of this 
definition. In this case, the ECJ concluded that a 
buyer and a seller may be deemed to be related in 
a situation in which no documents exists to prove 
such a relationship, but if substantiated by objective 
elements, it can be demonstrated that one of the 
parties is de facto in control of the other or both are 
controlled by a third party.4

Transaction value method and its applicability in 
the case of related-party transactions subject to 
retroactive price adjustments
In considerations 29 to 39 of its judgment, the BFH 
verdict elaborates in detail on the applicability of 
the transaction value as the primary and preferred 
method for customs valuation, as well as on the 
alternative valuation methods where the imports are 
covered by a transfer price. However, clear guidance 
and rules cannot be derived from the verdict. 

Basically, the verdict indicates that the transaction 
value cannot be applied in cases in which the sum of 
the prices is reviewed in total at the end of a period 
(consideration 6). However, the verdict does not 
provide any clarity, as it only outlines the principles 

in this respect. These principles are outlined at the 
beginning of the verdict (consideration 1), where 
the BFH states that the customs value cannot be 
determined based on an agreed transaction value 
consisting partly of an amount initially invoiced 
and declared, and partly of a flat-rate correction at 
the end of the accounting period without it being 
possible to define whether that adjustment will be 
made upward or downward at the end of the period. 
BFH confirms that this view also holds if the fallback 
method5 is applied (consideration 2).

The BFH’s ruling and justification are already 
receiving criticism, since the BFH makes a 
connection to Article 8(3) of the Customs Valuation 
Code drafted by the World Trade Organization 
(WTO), but BFH ignores that a transfer pricing 
adjustment potentially triggers a change in the 
price payable or paid, but never an addition to or 
deduction from the customs value. Another principle 
that is constantly referred to in the verdict is the 
demand that a customs value is required to be fair 
and uniform and cannot be based on arbitrary or 
fictitious values (consideration 30).

Considerations of the BFH
As stressed by the BFH in its verdict under 
considerations 40 and 41, the decisive point in 
determining the customs value is the time when the 
customs debt is incurred. In general, this is the time 
when the relevant customs declaration is accepted 
by the customs authorities (c.f. Articles 85(1), 77(2) 
and 172(2) UCC). The BFH further confirms that 
customs valuation is a product-related and a date-
related determination of the value. In this respect, 
therefore, it is a case-by-case exercise to determine 
the customs value of imported goods, regardless 

of which customs valuation method is applied 
(consideration 42).

Consequently, a subsequent adjustment in the 
purchase price can only be taken into account 
in special cases (i.e., in the event of defective 
products at the time of acceptance of the customs 
declaration). Thus, in principle, changes in the 
factual or legal circumstances that occur only after 
payment of the customs debt, cannot justify a 
refund of import duties. Accordingly, the European 
Court of Justice (CJEU) in its decisions has 
previously permitted a subsequent adjustment of 
the transaction value only in special cases to prevent 
customs values being established on “arbitrary or 
fictitious values”.

Given the fact that the decision in this case relates 
to a downward adjustment, it remains questionable 
how an uplift adjustment can occur in the light of this 
principle. In that respect, we think that regardless 
of any future adjustment, an initial (transfer) price 
should not be considered as arbitrary or fictitious if 
at the time the customs declaration is accepted the 
information at hand shows that the price has not 
been influenced.

Generally, transfer price adjustments are determined 
periodically (e.g., at the end of each year or 
quarter) and may be subject to upward or downward 
adjustments. Therefore, in practice, in most cases, 
the import of the products and the customs debt has 
been incurred before the transfer pricing adjustment 
is calculated.

By their nature, therefore, transfer price adjustments 
are not yet known or foreseeable at the decisive 
time for customs purposes (i.e., acceptance of 

https://assets.ey.com/content/dam/ey-sites/ey-com/en_gl/topics/tax/tax-pdfs/ey-tradewatch-issue-2-2022.pdf
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adjustments (as well as price adjustments in general) 
will be considered for customs valuation purposes in 
the future. Since the BFH verdict constitutes the last 
judicial instance in the Hamamatsu case, guidance 
from the EU Commission and/or EU customs 
authorities for clarification and a uniform application 
and interpretation on this topic is expected 
and required.

Pending retroactive adjustments (due now 
or already processed)
The BFH verdict does not significantly alter our 
previous recommendations for how businesses 
in Germany should deal with transfer price 
adjustments for determining the customs value of 
imported goods:

•	 In the case of downward transfer price 
adjustments, applications for refunds should 
still be made, and appeals should be filed 
against rejections.

•	 In the case of upward transfer price adjustments, 
we advise businesses to notify German Customs 
but immediately appeal against any subsequent 
import duty notices.

Current practice for customs value 
declarations
Referring to the general principles the BFH explicitly 
mentioned, the fallback method (Method 6) is the 
adequate choice in case of a price payable or paid, 
which is based on an initial price and a foreseeable 
adjustment (downward or upward). We believe 
that, with flexibility applied, the chosen value 
should be the transfer price. Our reasoning for this 

the customs declaration). Furthermore, it is not 
yet known at that time whether any adjustments 
would be in the form of a debit or credit note, nor 
is the amount of the potential adjustment. This 
means that the value of products that may be 
adjusted by a potential transfer price adjustment 
is not quantifiable at the decisive time for customs 
valuation purposes.

However, the BFH concludes that the customs value 
can be determined based on the invoice prices 
during the year, unless there is any indication at the 
decisive time that these prices do not reflect the true 
and actual economic value of the imported products 
and do not consider all elements of these products 
that have an economic value (considerations 30 and 
53). This requires that at the time of acceptance of 
the customs declaration, there are neither harmful 
conditions nor a harmful relationship between 
the buyer and seller from a customs perspective 
that precludes the application of the transaction 
value method.

Further, the BFH concludes that transfer price 
adjustments serve as income tax instruments for 
avoiding disputes and reducing transfer pricing risks. 
Therefore, such adjustments have no impact on 
the customs value within the scope of all customs 
valuation methods since determining customs 
values must be done with a clear relation to both the 
imported product and date (i.e., on a case-by-case 
valuation of a concrete transaction).

Outlook and actions for business
In the light of the BFH verdict, it remains 
questionable how retroactive transfer price 

approach is grounded in considerations 30 and 53 
of the verdict, in which the BFH refers to customs 
declarations that were not lodged as incomplete 
and thus as complete customs declarations (i.e., the 
standard case). In such cases (such as applies in the 
Hamamatsu case), the prices were accepted since 
there was no indication at the time of acceptance of 
the customs declarations that those prices did not 
reflect the actual economic value of the imported 
goods, nor that those prices did not take into 
account all the elements of those goods which had 
an economic value.

We believe that, in practice, companies 
predominantly have preliminary prices in place that 
match this criterion, since, when price planning 
is performed, the adjustment process is, never 
the desired outcome. Therefore, we see strong 
arguments to defend a preliminary price as the 
customs value in a customs declaration. Based 
on discussions with German Customs, however, 
we understand that there is a high likelihood that 
German Customs will stick to its opinion regarding 
uplift transfer pricing adjustments (i.e., treating 
these as dutiable), and we expect a court decision 
about the treatment of an uplift case in due course. 

For additional information, please contact:

Frank-Peter Ziegler
+ 49 6196 996 14649  |  frank-peter.ziegler@de.ey.com 

Dominik Patrick Schmoll
+ 49 6196 996 25344  |  dominik.p.schmoll@de.ey.com 

mailto:frank-peter.ziegler%40de.ey.com%20?subject=
mailto:dominik.p.schmoll%40de.ey.com?subject=
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Transfer pricing adjustments 
Transfer pricing adjustments (TP adjustments) are 
adjustments that correct (i.e., adjust) the price, 
remuneration, financial result, financial ratio or 
other specified financial result that was originally 
used in a transaction between related entities, in 
particular, between entities within one capital group. 

In accordance with the Polish Corporate Income 
Tax Act (CIT), the purpose of such adjustments is 
to amend the transfer prices applied for a given 
settlement period to an amount compliant with the 
arm’s-length principle. In practice, this means that 
the price should correspond to the market price that 
would be used by unrelated entities (third parties) in 
a similar transaction.

Poland: Transfer pricing adjustments and their impact on 
VAT, excise and customs duties

According to Polish regulations, taxpayers valuing 
the price of transactions concluded with related 
entities are required to set the price at the market 
level at the time of the transaction. TP adjustments 
may increase the price originally applied by 
increasing revenues or reducing costs (an in-plus 
adjustment) or by reducing revenues or increasing 
costs (an in-minus adjustment).

A TP adjustment made after the transaction 
occurs only when the transfer price applied by 
the taxpayer does not correspond to the market 
price that unrelated entities would set, even if, 
when concluding the transaction, the taxpayer 
acted rationally and reliably to comply with the 
arm’s-length approach in setting the price. In other 
words, the adjustment must result from changes 
in circumstances surrounding the business activity 
or result from using a method of determining the 
transfer price based on budgetary data, which are 
adjusted to actual revenues and costs after the end 
of a given period.

Polish regulations provide for four formal conditions 
that must be met jointly (to recognize the correction 
of revenues or costs for tax purposes). All four 
conditions must be met in the case of in-minus 
adjustments, and the first two conditions only need 
be met in the case of in-plus adjustments: 
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1	 “VEG No. 071 REV2: Paper on topic for discussion: Possible VAT implications of 
Transfer Pricing,” European Commission website, April 2018. Find it here.

1.	In controlled transactions carried out by the 
taxpayer during the tax year, conditions were set 
that would be established by unrelated entities. 

2.	There has been a change in material 
circumstances affecting the conditions set during 
the fiscal year or the actual costs or revenues 
obtained are known to be the basis for the 
calculation of the transfer price and ensuring their 
compliance with the conditions that would be 
determined by unrelated entities requires transfer 
pricing adjustments. 

3.	At the time of the correction, a Polish taxpayer 
obtains a statement from a related entity or an 
accounting document confirming that the entity 
has made a transfer pricing adjustment in the 
same amount as the taxpayer. 

4.	There is a legal basis for the exchange of tax 
information with the country where the related 
entity has its place of residence, registered office 
or management board. 

TP adjustments usually impact direct taxes. However, 
the impact of the TP corrections may also have far-
reaching consequences for indirect taxes such as 
value-added tax (VAT), excise taxes and customs.

TP adjustments and their VAT implications 
— EU perspective 
VAT is a harmonized tax at the European Union 
(EU) level. This means that the general principles of 
its calculation and settlement should be the same 
in all Member States. However, EU directives and 

regulations do not contain regulations specifying 
how countries should approach the issue of the 
impact of TP corrections on VAT. This has resulted 
in the emergence of various approaches in different 
EU countries. For example, a TP adjustment may be 
treated as: 

•	 ►Outside the scope of VAT (no taxable transaction 
for VAT purposes)

•	A price adjustment (the adjustment is connected 
to a prior underlying taxable transaction, which 
results in a retroactive adjustment) 

•	Further consideration for a subsequent supply, 
resulting in a prospective adjustment 

•	Consideration for a separate service supply, 
resulting in a separate taxable transaction for 
VAT purposes

On 18 April 2018, the VAT Expert Group (VEG), a 
unit of the European Commission, issued “Paper 
on topic for discussion: “Possible VAT implications 
of Transfer Pricing.”1 The paper aims to bring 
certainty, simplicity and clarity on the VAT treatment 
of TP adjustments. Although the VEG guidelines 
are not binding, in practice, they are considered 
by the Member States and their tax authorities as 
guidelines as to which VAT treatment is appropriate 
for individual transactions, taking into account 
the available regulations and the existing CJEU 
jurisprudence practice.

In its paper, the VEG stated that TP adjustments 
should be considered in general as “outside the 
scope of VAT,” where both parties have a full right to 
recover VAT. 

For TP adjustments to have an impact for VAT, all of 
the following aspects should be considered: 

•	The existence of consideration 

•	The existence of a supply (of goods or services)

•	The existence of a direct link between the 
consideration and an initial supply 

If the TP adjustment can be directly linked to the 
initial supply, the VAT treatment of the adjustment 
is the same as that of the initial supply. However, 
the TP adjustment must be split so as to link the 
adjustment to each single supply of goods sold or 
service provided. According to the VEG, the TP 

https://circabc.europa.eu/sd/a/96aa53b0-f2b6-4b06-b93a-9dd07bde6e51/945%20REV%20-%20ANNEX%20-%20Opinion%20of%20the%20VAT%20Expert%20Group%20on%20Transfer%20pricing.pdf
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2	 Ruling of 26 February 2021 (0114-KDIP4-2.4012.660.2020.2.AS), ruling of 
18 February 2021 (0111-KDIB3-1.4012.966.2020.2.KO), ruling of 12 February 
2021 (0112-KDIL1-2.4012.610.2020.3.ST).

3	 Ruling of 27 July 2020 (0114-KDIP1-2.4012.156.2020.3.RD), ruling of 
3 November 2017 (0114-KDIP1-1.4012.389.2017.2.RR).

4	 Art. 70 of the Regulation (EU) No. 952/2013 of the European Parliament and of 
the Council of 9 October 2013 laying down the Union Customs Code; OJ L 269, 
10.10.2013.

5	 Art. 134 of Commission Implementing Regulation (EU) 2015/2447 of 24 November 
2015 laying down detailed rules for implementing certain provisions of Regulation 
(EU) No. 952/2013 of the European Parliament and of the Council laying down the 
Union Customs Code; OJ L 343, 29.12.2015.

adjustment should not necessarily result in a price 
adjustment for VAT purposes, even though the 
profit adjustment may be an indirect consequence of 
goods being bought or sold and other types of costs 
being incurred.  

TP adjustments and their VAT implication 
— Polish perspective 
The practice of the Polish tax authorities 
corresponds in general with the position of the VEG, 
as presented in the guidelines. Rulings issued by the 
Polish tax authorities in individual cases of taxpayers 
often confirm that the adjustment of transfer prices 
to the market level is outside the scope of VAT. This 
approach also applies to situations where, after the 
end of the year, it transpires that a company has not 
managed to achieve a margin at the market level 
in a transaction with a related entity. To adjust the 
transfer prices to the appropriate amount, in such 
situations, the parties carry out so-called profitability 
adjustments. We are also identifying cases where TP 
adjustments fall in the scope of the Polish VAT.

In particular, while reading through the reasoning 
presented by the Polish tax authorities in tax rulings 

issued in individual cases, we identify that TP 
adjustments:

•	Remain outside the scope of VAT if they relate to 
the entire profitability result achieved in a given 
period and are not linked to specific supplies 
between related entities (i.e., do not refer to 
specific invoices, individual items of these invoices 
or to prices originally applied)2

•	Should be included in VAT settlements if they 
relate to specific supplies performed between 
related entities in a given period (i.e., there is a 
link between TP adjustments and specific invoices 
or prices of goods or services)3

It should be emphasized that these issues have not 
been regulated directly in the Polish VAT Act. The 
only possibility of providing legal protection for a 
specific transaction or entity is to obtain a binding 
tax ruling in an individual case. The ruling protects 
only the applicant. Therefore, relying only on rulings 
issued in similar circumstances for other entities 
does not provide adequate protection in the event of 
a tax audit.

TP adjustments and their customs 
implications 
As we noted earlier, TP adjustments are primarily 
associated with direct taxes, and their impact on 
other taxes and duties often goes unnoticed. Many 
companies are not aware that retrospective TP 
adjustments could potentially impact the customs 
valuation of goods imported into the EU.

The concept of customs valuation is central to 
understanding the impact of TP adjustments on 
customs duties. The customs value is the basis 
for calculating customs and other tax duties when 
importing goods into the EU from outside the EU. 
It is used for the purposes of the Common Customs 
Tariff and for non-tariff measures laid down in 
EU law. 

There are several different methods of customs 
valuation; however, the most important and the one 
primarily used is the transaction value method. The 
transaction value is the price paid or payable for the 
goods between the parties. The price actually paid or 
payable is the total payment paid or to be paid by the 
importer to the exporter or by the importer to a third 
party for the benefit of the exporter for the imported 
goods and includes all payments made or to be made 
as a condition of the sale of the imported goods.4

Generally, the transaction value method cannot 
be used if the buyer (the importer) and seller 
(the exporter) are related to each other and the 
relationship between them has influenced the price. 
It is, however, possible to apply the transaction 
value method if the declarant demonstrates that the 
declared transaction value is very close to one of the 
test values (e.g., the customs value of identical or 
similar goods).5

Returning to the issue of TP adjustments, in practice 
the importer often also acts as a distributor of 
the imported goods, bearing additional risk and 
responsibility. The costs related to distribution 
are included in its net margin and the price of the 
transaction concluded with a related entity (in this 
case, the exporter), taking into account the arm’s-
length principle.
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6	 “C-529/16,” EUR-Lex website, December 2017. Find it here.

7	 This case is discussed in the article “Germany: Hamamatsu – the journey nears 
its end” from TradeWatch Issue 2 2022, page 43, and in the EY Tax Alert “CJEU 
issues ruling on determining transaction value for customs valuation,” EY website, 
January 2018. Find it here.

However, if the predicted profitability target is 
not reached, and the importer’s income from 
transactions with the related party exceeds the 
arm’s-length rule, the parties will compensate 
with a TP adjustment. The question may be raised 
whether such a change should affect the value of the 
transaction initially declared for customs purposes, 
and thus should be included in the correction of the 
customs declaration by reducing or increasing the 
value of the transaction.

This issue is currently subject to controversy 
in Poland. It seems that CJEU case C-529/166  

(Hamamatsu Photonics Deutschland GmbH v 
Hauptzollamt München7 has not brought sufficient 
certainty to the treatment of TP adjustments in 
Poland. There is no guidance on the treatment 
of TP adjustments issued by the Polish customs 
authorities, and there is not sufficient practice (local 
court cases) constituting unified jurisprudence that 
importers can rely on.

Firstly, a distinction should be made between 
adjustments that would impact the customs value by 
increasing it and those that would decrease them. 

In the case of values being increased, the associated 
TP adjustments may result in arrears in customs 
and import duties that are based on the customs 
value. In such a case, many entities decide to correct 
their past entries showing the higher value as a 
basis for the duty calculation. In practice, the Polish 
customs authorities tend to examine in-plus customs 
value corrections with special scrutiny, asking for 
supporting documentation to prove that the value of 
the adjustment is correct and justified. 

In the case of decreased values, if the adjustments 
cause a lowering of customs values, in practice, it is 
difficult to successfully proceed with the correction 
of past entries and to receive reimbursement for any 
overpaid duties.

The customs value also impacts the taxable amount 
of import VAT and excise duty (only for passenger 

cars) in Poland. Taking into account that TP 
adjustments are subject to numerous VAT rulings 
and proceedings, it is not uncommon that businesses 
involved in trade with goods are in possession of 
individual VAT rulings stating the TP adjustments 
in their case are “outside of the scope of VAT” or 
“in the scope of VAT.” However, it is often difficult 
for those entities to apply the approach in the VAT 
ruling if TP adjustments are connected with import 
transactions. 

For example, in the case of TP adjustments regarded 
as in the scope of VAT, difficulties arise if the 
adjustment influences import transactions and 
results in lowering the taxable amount. Import VAT 
reporting in Poland is based on customs reporting, 
and in practice, it is not possible to report a 
correction in import VAT until there is a correction 
in the customs declaration or a decision on the 
customs value and taxable amount for VAT issued 
by the customs and tax authorities. As mentioned 
above, the process of successfully correcting past 
entries by lowering the customs value is difficult to 
achieve in practice.  

On the other hand, when the entity applies an 
“out of the scope of VAT” treatment in relation 
to TP adjustments, often the importer does not 
correct customs entries post-importation for in-
plus adjustments. However, the risk of the customs 
authorities challenging such an approach is not 
eliminated. In such a case, the importer is exposed 
not only to the risk of customs arrears and relevant 
interest for late payment, but also to penal fiscal 
liability due to non-declaration or nonpayment of 
duty in the correct amount. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62016CJ0529
https://taxnews.ey.com/news/2018-0136-cjeu-issues-ruling-on-determining-transaction-value-for-customs-valuation
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Notwithstanding these comments, in our experience, 
it is often the case in Poland that the treatment of 
TP adjustments for customs purposes is driven by 
the VAT treatment (usually confirmed by the entity’s 
individual tax ruling).

TP adjustments and their Polish 
excise implications 
Excise duty is harmonized at the EU level. As a rule, 
only “excise goods” listed in Directive 2008/118/
EC8 are subject to excise duty (i.e., energy products, 
electricity, alcohol and alcoholic beverages, and 
tobacco products). 

However, the Directive also allows Member States to 
introduce excise duty on products other than excise 
goods specified in the Horizontal Directive.9 Under 
this provision, the Polish Excise Act applies excise 
duty on passenger cars in the event of their import, 
intra-Community acquisition or first registration in 
the territory of the country.

The excise duty taxation of passenger cars in Poland 
is different compared to other how excise-taxed 
goods are treated: passenger cars are the only 
products on which the excise duty depends only on 
the value of the goods (ad valorem rate) and not, for 
example, on their volume. 

Next steps for business
In an era of dynamic changes in international trade 
and supply chains, an uncertain geopolitical situation 
and unexpected circumstances influencing economic 
activity, TP adjustments are not uncommon. While 
resulting from economic and direct tax principles, TP 
adjustments may have a major impact on customs 
and indirect tax settlements. Given the likely 
prevalence of adjustments, and the often-large sums 
involved, businesses that undertake related-party 
transactions should look carefully at the indirect tax 
consequences of their TP adjustments. Ignoring their 
impact may create the potential risk of customs and 
tax arrears as well as personal liability under penal 
fiscal provisions. 

For businesses operating in the automotive industry 
that trade in passenger cars as part of their 
related-party transactions, they should identify 
cars that are registered in the territory of Poland 
(whether following an intra-Community acquisition 
or importation) and should evaluate their excise 
accounts if TP adjustments related to these 
transactions occur. If a TP adjustment can be directly 
linked to the supply of passenger cars, which will 
affect the original price, the question may be raised 
whether it is also necessary to correct the excise 
settlements on those passenger cars introduced into 
the territory of Poland.

Importantly, for imports of passenger cars from 
outside the EU, the basis for taxing a passenger 
car with excise duty is the customs value of the 
car increased by the duty due. For a long time, the 
practice in Poland related to post-entry corrections 
of the price of passenger cars were not included 
as relevant for increasing or decreasing the excise 
duty. Corrections of excise already declared and 
paid were not required and were not accepted in 
practice, regardless of the cause. However, this 
practice may not be changing. Recently, the court 
in Warsaw issued a judgment10 for a taxpayer who 
applied for a reimbursement of an overpayment of 
excise duty as a result of a post-transaction decrease 
in the price of passenger cars it had brought into 
Poland from another EU Member State, concluding 
that the adjustment of the excise settlements in this 
case should be possible (i.a. III SA/Wa 2687/21).11 
This judgment may not have a direct impact on 
the treatment of TP adjustments for importers in 
reducing excise duties, but it certainly is a reason for 
evaluating the possible impact of TP adjustments on 
excise tax in this area.

8	 Council Directive 2008/118/EC of 16 December 2008 concerning the general 
arrangements for excise duty and repealing Directive 92/12/EEC,” EUR-Lex website, 
December 2008. Find it here.

9	 “Council Directive (EU) 2020/262 of 19 December 2019 laying down the general 
arrangements for excise duty (recast),” EUR-Lex website, December 2019. 
Find it here.

10	 “III SA/Wa 2687/21 — Wyrok WSA w Warszawie,” Centralna Baza Orzeczeń Sądów 
Administracyjnych website, May 2022. Find it here.

11	 Ibid. 
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https://eur-lex.europa.eu/eli/dir/2020/262/oj
https://orzeczenia.nsa.gov.pl/doc/8DC446F2C3
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Freeports are specially designated areas within 
the United Kingdom (UK) where different tax and 
economic regulations apply. Freeports are made up 
of tax and customs sites that sit within the Freeport’s 
45 km outer boundary. The UK Freeport’s policy has 
been designed to drive global trade and investment, 
regeneration, innovation, skills, and leveling up 
within Freeport areas. In addition to tax and customs 

UK: Freeports — moving toward delivery

benefits, Freeports also offer benefits related to 
retained business rates, planning support and seed 
capital funding. Each Freeport contains a unique 
governance model, but generally Freeports are 
made up of both public and private sector partners 
that are responsible for overseeing the delivery of 
the Freeport. 

There are eight Freeports in the UK:  

•	East Midlands Airport 

•	Felixstowe & Harwich (Freeport East) 

•	Humber 

•	Liverpool City Region 

•	Plymouth & South Devon 

•	Solent 

•	Thames (London Gateway) 

•	 ►Teesside

Tax and customs benefits available 
Freeports are made up of tax and customs sites. 
Individual tax and customs sites have their own site 
boundaries where businesses can locate to claim 
the benefits available, subject to authorization. 
The tax benefits available include Business Rates 
Retention, Stamp Duty Land Tax (SDLT) relief, 
Employer National Insurance Contributions (NICs) 
relief, Enhanced Structures and Building Allowance, 
and Enhanced Capital Allowances. These benefits 
are available to businesses operating on tax sites to 
drive investment and innovation within the Freeport. 
The local council area where Freeport tax sites are 
located will retain 100% of the business rates growth 
to allow them to continue to invest in regeneration 
and infrastructure to support future growth. 
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Customs benefits 
Freeport customs sites offer benefits such as duty 
suspension, duty exemption for re-exports, duty 
flexibility when calculating the customs value on 
goods released to the Great Britain (GB)1 market, 
and simplified import procedures that reduce the 
administrative burden when clearing goods at the 
GB border. Goods being imported into a Freeport 
will not be subject to import value-added tax (VAT) 
until released to the GB market and will be exempt 
from import VAT if re-exported from a Freeport 
customs site. 

Benefits available to businesses operating 
within Freeport customs sites are similar to 
those already available through customs special 
procedures. However, there are some additional 
administrative benefits to operating within a customs 
site, including: 

•	Simplified import declarations through 
the Freeport customs special procedure. 
No supplementary declarations are needed 
for goods declared to the Freeport customs 
special procedure. 

•	Ability to claim duty suspension, duty 
exemption on re-export, and duty flexibility 
for processing or storage activity under one 
combined customs special procedure. Goods that 
are re-exported from a Freeport customs site may 
be subject to a prohibition of drawback clause, 
depending on the country of importation.

•	Movement between customs sites using a “by 
conduct” declaration allowing businesses to move 
goods between customs sites without having 
to use transit or complete a separate customs 
declaration. The business and the Customs Site 
Operator (CSO) must maintain relevant records 
of the movement in accordance with their record-
keeping obligations. 

•	Movement between a Freeport business 
to another customs special procedure by 
declaration by conduct rather than having to 
complete a declaration or transit movement. 

•	Suspension of import VAT and zero-rating of 
eligible supplies of goods and related services in 
the Freeport.

Each Freeport has its own core target sectors that 
it seeks to attract to drive trade and investment. 
Tied to the specific Freeport tax and customs levers 
are the wider economic benefits associated with 
Freeports, which include the objective of creating 
clusters of trade and investment that can drive 
manufacturing activity in the UK. 

How Freeports work 
The tax and customs benefits available within 
Freeports are only available within the specific tax 
and customs site boundaries, not within the wider 
Freeport area. Freeport customs sites are managed 
by a customs site operator(CSO), who must be 
authorized by the UK tax authority, His Majesty’s 
Revenue and Customs (HMRC), as part of the 
customs site designation process. 

1	 Great Britain includes England, Scotland and Wales.

Customs sites have defined boundaries within the 
wider Freeport area. In practical terms, this means 
that goods must move to that specific customs site 
to achieve Freeport customs benefits. Freeport 
customs sites are designed to attract “business 
operators,” which are companies that operate within 
customs sites either through processing or storage 
activity to achieve duty suspension or exemption 
reliefs. Freeports may have more than one customs 
site; however, it is up to the Freeport’s governing 
body to determine whether they wish to support 
additional customs site applications. 

To operate on a customs site and obtain the 
customs benefits available, businesses must 
be authorized by HMRC through the Freeports 
customs special procedure, which businesses can 
apply to subject to agreement with the CSO. By 
using this procedure, business operators obtain 
duty suspension and exemption benefits for both 
storage and processing activity without needing 
separate customs warehousing or inward processing 
authorizations. Alternatively, businesses may use 
an existing customs special procedure that they are 
already authorized for (such as inward processing 
and/or customs warehousing) to operate within a 
designated customs site; however, they must comply 
with Freeport customs site rules for record-keeping. 
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There are not yet designated Freeport customs sites 
at all UK Freeports. The following Freeports have 
designated customs sites to date: 

•	Freeport East

•	Plymouth and South Devon Freeport

•	Solent Freeport 

•	Teesside Freeport 

•	 ►Thames Freeport

Freeport levels of operation 
Freeports are at varying levels of operationalization. 
While all Freeports have designated tax sites, 
Freeports are still under a full business case (FBC) 
approval process. A government announcement 
on FBC approvals is expected before the end of 
2022. Once Freeport FBCs are approved by the 
government, Freeports will be working toward 
becoming fully operational to unlock the wider 
objectives around trade and investment, skills, 
innovation, and regeneration. 

What’s next for UK Freeports? 
As Freeports in England move to operational 
delivery, the bidding process for Freeports in 
Scotland, Wales and Northern Ireland continues. 
An announcement on successful bids in Scotland 
is expected soon. Once the successful bids are 
announced, it is anticipated that Scottish Freeports 
will move to the business case stage. 
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+ 44 20 7980 0558  |  andy.quirk@uk.ey.com

•	Enhanced Capital Allowance: 100% first-year 
allowance for companies’ qualifying expenditure 
on plant and machinery assets for use in tax sites.

•	Enhanced Structures and Buildings Allowance: 
Accelerated relief to allow businesses to reduce 
their taxable profits by 20% of the cost of 
qualifying nonresidential investment per year, 
relieving 100% of their cost of investment over 
five years.

•	Employer National Insurance Contributions 
relief: Zero-rate employer NICs on salaries of any 
new employee working in the tax site for at least 
60% of their time, on earnings up to GBP50,270 
per year, with employer NICs being charged at the 
usual rate above this level.

•	Stamp Duty Land Tax: A full SDLT relief for land 
and buildings bought for use or development for 
commercial purposes, and for purchases of land 
or buildings for residential developers.

UK investment zones 
In addition to Freeports, the UK government has 
recently announced the development of Investment 
Zones in England. Investment Zones will be 
considered through a “rapid Expression of Interest 
(EOI) process” open to mayoral combined authorities 
(MCAs), upper tier local authorities (UTLAs) or 
Freeports. Investment Zones will benefit from tax 
incentives over a period of 10 years, including: 

•	Business Rates: 100% relief from business 
rates on newly occupied business premises 
and certain existing businesses that expand 
in English Investment Zone tax sites. Councils 
hosting Investment Zones will receive 100% of the 
business rates growth in designated sites above an 
agreed baseline for 25 years.

The deadline for MCAs, ULTAs and Freeports to 
submit an EOI for Investment Zones was 14 October 
2022. Following this EOI, the government intends 
to undertake a rapid review and approval process 
of Investment Zones. More information regarding 
the governance structure and operating models of 
Investment Zones is expected to follow. Investment 
Zones may include existing Freeport tax and 
customs sites.  

Conclusion 
Businesses interested in operating in a Freeport tax 
or customs site should quantify the potential benefit 
of both the direct and indirect tax levers available. 
In particular, businesses interested in the potential 
for customs benefits should consider the benefits 
that simplified import procedures may offer as well 
as the potential to operate the equivalent to inward 
processing and customs warehousing under one 
customs special procedure. 

Businesses should continue to monitor the 
development of the Investment Zone policy, as it will 
lead to the creation of additional sites in the UK that 
offer tax levers for investors. 

mailto:pisbecque%40uk.ey.com?subject=
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Belarus
•	Government of Canada announces withdrawal of Most-

Favored-Nation tariff benefit on goods originating in 
Russia and Belarus 
(17.11.2022)

European Union
•	EU Finance Ministers agree on Code of Conduct mandate 

reform 
(10.11.2022)

Germany
•	German Government releases draft legislation for a 

Single-Use Plastics levy in Germany 
(08.11.2022)

Ghana
•	Ghana enacts various amendments to tax laws introduced 

in 2022 Mid-year Budget Review Statement 
(24.10.2022)

Global
•	OECD/G20 Inclusive Framework holds 14th plenary 

meeting and publishes 6th annual progress report 
(24.10.2022)

•	G20 Finance Ministers welcome progress made on BEPS 
2.0 and call for swift implementation 
(21.10.2022)

•	OECD releases public consultation document on 
administration and tax certainty aspects of Amount A of  
Pillar One 
(21.10.2022)

•	OECD and UN: Tax Inspectors Without Borders publish 
Annual Report 2022 
(20.10.2022)

Ireland
•	Budget 2023: The EY Perspective 

(27.09.2022)

Italy
•	 Italian Government approves 2023 Budget draft 

document and proposes further suspension of Sugar Tax 
and Plastic Tax for 2023 
(20.11.2022)

Russia
•	Government of Canada announces withdrawal of Most-

Favored-Nation tariff benefit on goods originating in 
Russia and Belarus 
(17.11.2022)

Spain
•	Spanish Tax Authority announces opening of registration 

site for new plastic packaging tax as of 1 December 2022 
(28.11.2022)

•	Spain approves legislation on mandatory electronic 
invoicing 
(05.10.2022)

United Arab Emirates
•	UAE issues new Tax Procedures Decree Law 

(10.11.2022)

United Kingdom
•	UK announces new Electricity Generator Levy 

(18.11.2022)

•	UK Chancellor delivers Autumn Statement 
(17.11.2022)
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Global trade on ey.com

While indirect tax is a part of everyday 
life in most countries, the rise of new 
technologies and expanding global trade 
adds additional layers of complexity. Learn 
what EY can do for you, connect with us or 
read our latest thinking.

Brexit: read our latest analysis

As Brexit uncertainty continues, read 
our latest analysis and probabilities 
and consider how to mitigate the 
impact and prepare your business.

Global Tax News Update

With EY’s Tax News Update: Global 
Edition (GTNU) subscription service, 
you’ll enjoy access to the same updates 
that are distributed each day within 
the EY Tax practice. Choose the topical 
updates you want to receive across all 
areas of tax (corporate, indirect, and 
personal), the jurisdictions you are 
interested in, and on a schedule that’s 
right for you.

Worldwide VAT, GST and  
Sales Tax Guide 2022

Outlining value-added tax (VAT) systems in 
142 jurisdictions, the 2022 edition of our 
annual reference book, Worldwide VAT, 
GST and Sales Tax Guide, is now available 
in an interactive map format (as well as to 
download as a pdf).

EY Green Tax Tracker

Keep pace with sustainability 
incentives, carbon regimes and 
environmental taxes.

TradeFlash

Our TradeFlash newsletter provides a 
roundup of the latest developments in 
global trade around the world.

Additional 
resources
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https://globaltaxnews.ey.com/Register/Register.aspx
https://globaltaxnews.ey.com/Register/Register.aspx
https://www.ey.com/en_gl/global-trade
https://www.ey.com/en_gl/brexit-and-financial-services
https://globaltaxnews.ey.com/Register/Register.aspx
https://globaltaxnews.ey.com/news/2022-5177-ey-tradeflash-issue-1-february-2022-edition-now-available?msclkid=03c5e969b04e11ec8da604cd87b6aff1
https://www.ey.com/en_gl/tax-guides/keeping-pace-with-sustainability-incentives-carbon-regimes-and-environmental-taxes
https://www.ey.com/en_gl/tax-guides/worldwide-vat-gst-and-sales-tax-guide
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Global Trade contacts by country

Argentina
Sergio Stepanenko  
+ 54 11 4318 1648
Brazil
Ian Craig  
+ 55 21 32637362
Fernando Fagiani  
+ 55 11 2573 6913
Cesar Finotti  
+ 55 11 2573 6465
Canada
Sylvain Golsse  
+ 1 4169 325165
The Caribbean
Rose Boevé  
+ 599 0 430 5076
Colombia
Gustavo Lorenzo  
+ 57 14847225
Costa Rica
Carolina Palma  
+ 506 2459 9727
Mexico
Karla Cardenas  
+ 52 664 681 7844
Roberto Chapa  
+ 52 818 152 1853
Rocio Mejia  
+ 52 555 283 8672
Jorge Nasif  
+ 52 551 101 7327

Peru
Giancarlo Riva  
+ 51 1411 4448
United States
Doug Bell  
+ 1 202 327 7455
Armando Beteta  
+ 1 214 969 8596
Jay Bezek  
+ 1 704 331 1975
Lynlee Brown  
+ 1 858 535 7357
Sergio Fontenelle  
+ 1 212 466 9780
Nathan Gollaher  
+ 1 312 879 2055
Michael Heldebrand  
+ 1 408 947 6820
Michael Leightman  
+ 1 713 750 1335
Sharon Martin  
+ 1 312 879 4837
Bill Methenitis  
+ 1 214 969 8585
Anand Raghavendran  
+ 1 949 437 0480
Bryan Schillinger  
+ 1 713 750 5209
Justin Shafer  
+ 1 513 612 1745
Prentice Wells  
+ 1 408 947 5438

Australia
Kylie Norman  
+ 61 2 9248 4765
China Mainland
Lynette Dong  
+ 86 21 2228 4107

Yao Lu  
+ 86 139 1015 1448

Shubhendu Misra  
+ 852 9664 0842

Bryan Tang  
+ 86 21 2228 2294

Hong Li Wang  
+ 86 10 5815 2307

Tina GY Zhang  
+ 86 10 58152197
Japan
Yumi Haraoka  
+ 81 3 3506 2110

Yoichi Ohira  
+ 81 3 3506 2110
Korea (South)
Dongo Park  
+ 82 23 787 4337

Malaysia
Jalbir Singh Riar  
+ 60 3749 58329
New Zealand
Paul Smith  
+ 64 9 348 8409
Phillipines
Lucil Vicerra  
+ 63 288 948 115
Singapore
Donald Thomson  
+ 65 6309 8636
Taiwan
William Chea  
+ 662 264 9090
Thailand
Vivian Wu  
+ 886 2 2728 8833
Vietnam
Anh Tuan Thach  
+ 84 28 3629 7366

Europe, Middle East, 
India and Africa contacts
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Americas and 
Asia-Pacific contacts

Austria
Theresa Arlt  
+ 43 1 211 70 1102
Belgium
Antoine De Donder  
+ 32 2 749 36 90

Franky De Pril  
+ 32 2 774 94 84

Erwin De Vos  
+ 32 2 774 93 75

Jef d’Hollander  
+ 32 4 851 58 852

Christina Horckmans  
+ 32 2 774 93 22

Philippe Lesage  
+ 32 2 774 92 69

Kristof Verbist  
+ 32 2 774 90 86

Keshia Wagner  
+ 33 6 61 08 49 83
Denmark
Anne-Mette Høiriis  
+ 45 51582559

France
Nadine Grenouilleau  
+ 33 1 46 93 84 28

Marguerite Trzaska  
+ 33 1 46 93 84 32
Germany
Rafik Ahmad  
+ 49 6196 996 22586

Richard J Albert  
+ 49 211 9352 17756

Robert Boehm  
+ 49 211 9352 10529

Nadin Nottekämper  
+ 49 211 9352 26138

Frank-Peter Ziegler  
+ 49 6196 996 14649
Greece
Nicoleta Merkouri  
+ 30 697 3773203
Hungary
Aron Nagy  
+ 36 1 451 8636

India
Sourabh Jain  
+ 91 98 1800 9094

Krishna Kanth Kotagiri  
+ 91 99 6388 4466

Suresh Nair  
+ 91 22 6192 2004

Agneshwar Sen  
+ 91 98 11167838
Ireland, Republic of
Ciarán Behan  
+ 353 1 2211445

Neil Byrne  
+ 353 1 2212370

Colin Doolin  
+ 353 1 2212949
Italy
Alessandra Di Salvo  
+ 39 335 7361484
Kenya/rest of Africa
Hadijah Nannyomo  
+ 254 20 2886000
Middle East and North Africa
Pascal Cange  
+ 971 4 3129330

Ramy Rass  
+ 971 4 7010900

Netherlands
Walter de Wit  
+ 31 88 407 1390

Caspar Jansen  
+ 31 88 407 1441

Bastiaan Kats  
+ 31 88 40 73806

Martijn Schippers  
+ 31 88 407 9160

Jeroen Scholten  
+ 31 88 407 1009
Norway
Øystein Arff Gulseth  
+ 47 982 06 387

Narve Løvø  
+ 47 982 06 238
Poland
Slawomir Czajka  
+ 48 71 711 88 93
Spain
Pedro Gonzalez-Gaggero  
+ 34 954 665 246
South Africa/rest of Africa
Johnathan B Fillis  
+ 27 11 772 5040
Sweden
Zoran Dimoski  
+ 46 8 52059260

Switzerland
Ashish Sinha  
+ 41 58 286 5906
Turkey
Sercan Bahadir  
+ 90 212 408 53 41

Yakup Gunes  
+ 90 212 408 58 38

Sedat Tasdemir  
+ 90 212 408 52 57
United Kingdom
Onelia Angelosanto  
+ 44 161 234 0508

Marc Bunch  
+ 44 20 7980 0298

Penelope Isbecque  
+ 44 113 298 2447

Sally Jones  
+ 44 20 7951 7728

George Riddell  
+ 44 20 7951 9741

Contacts

Europe, Middle East, India and Africa

Global Trade contacts by country continued

Global and Editorial 
contacts
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