
BEPS Multilateral Instrument (MLI)
Recently, Egypt, Burkina Faso, and Panama deposited their instruments 
of ratification for the Multilateral Instrument (MLI) and confirmed their 
preliminary positions with respect to the permanent establishment (PE) 
provisions, respectively. As regards to the PE positions, Egypt and Burkina 
Faso have adopted all PE provisions, with the exception of Article 14 (contract 
splitting rule) that Egypt chose not to apply with respect to provisions of its 
Covered Tax Agreements relating to the exploration for or exploitation of 
natural resources. Panama chose not to apply any of the PE provisions of the 
MLI. The MLI will enter into force for Egypt on 1 January 2021, for Burkina 
Faso on 1 February 2021, and for Panama on 1 March 2021.

PE developments in response to COVID-19
Cyprus
On 27 October 2020, the Tax Department of Cyprus issued guidance on the 
impact of COVID-19 on the application of, inter alia, the provisions on PE in 
the Cypriot Income Tax Law. The guidance is generally in line with the OECD 
Secretariat analysis. Among other items, the guidance stipulates that persons 
working remotely from Cyprus and agents concluding contracts in Cyprus 
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due to travel restrictions imposed by governments during 
COVID-19 crisis, will not create a PE in Cyprus. Moreover, the 
guidance provides that, in cases where persons that would 
otherwise be in Cyprus but due to travel restrictions are 
conducting activities abroad, the time spent abroad will not 
be taken into account to determine whether there is a PE in 
Cyprus. It should be noted that the guidance does not take 
into consideration the possible different tax treatment of the 
matters raised by other jurisdictions and focuses exclusively 
on Cypriot tax-related considerations.

The guidance is generally applicable from 21 March 2020 
until 9 June 2020. In case the period is extended to before 
21 March 2020 or after 9 June 2020, depending on the 
specific facts of each case, the taxpayer is obliged to provide 
relevant supporting evidence which proves the objective 
restriction to travel by reason of the COVID-19 pandemic.

Singapore
On 28 October 2020, the Inland Revenue Authority of 
Singapore (IRAS) updated its guidance on the impact of 
COVID-19 to PEs to require that the unplanned presence 
of employees in Singapore due to travel restrictions up 
to 31 December 2020 is temporary. Before the update, 
the guidance was limited to an unplanned presence not 
exceeding more than 183 days in the year 2020 from the 
date of arrival in Singapore. The guidance may be further 
updated as the COVID-19 situation evolves. 

For additional information on the guidance, see EY Global 
Tax Alert, PE Watch: Latest trends and developments, May 
2020, dated on 14 May 2020.

Domestic law PE developments
Denmark
On 7 October 2020, the Danish Minister of Taxation submitted 
a Bill to Parliament proposing to amend the Danish rules on 
international taxation. Among other items, the Bill proposes 
to amend the definition of PE to align it with the new definition 
set out in Article 5 of the OECD Model Convention (2017), 
inter alia, broadening the agency PE rule and establishing 
an anti-fragmentation rule.

The Bill also propose the possibility for Danish companies 
to deduct final losses incurred by their foreign subsidiaries 
subject to a number of conditions. This change is in response 
to the decision from the European Court of Justice in A/S 
Bevola, Jens W. Trock ApS v. Denmark, C-650/16.

The Parliament had its first reading of the Bill on 30 October 
2020. The next reading is scheduled for 1 December 2020 
and the final reading for 3 December 2020.

The rule would be applicable for income year 2021 and 
onwards. In relation to the deduction for final losses in 
foreign entities, it is expected that the tax authorities will 
publish a decision that will entitle taxpayers to open prior 
year tax returns to claim a tax deduction for final losses 
suffered in previous years.

Egypt
On 29 September 2020, the Egyptian Cabinet published 
Law No. 199 of 2020, which amends certain provisions of 
the Income Tax Law No. 91 of 2005, in the Official Gazette. 
Among others, the Law introduces a 5% and 10% withholding 
tax on dividend distributions to individuals and corporations 
and a 10% tax on net profits realized by a nonresident 
company through a PE in Egypt. The law deems the net 
profit to be distributed, and subject to tax, within 60 days 
from the PE’s financial year end. The law is effective from 
30 September 2020.

See EY Global Tax Alert, Egypt amends income tax and stamp 
duty law provisions, dated 15 October 2020.

Hungary
On 13 October 2020, Hungary submitted a Bill to Parliament 
proposing changes to some of the international tax rules. 
Among others, the Bill proposes to amend the PE definition 
to introduce a service PE provision for the furnishing of 
services by a nonresident entity in Hungary, but only if the 
services continue for a period of more than 183 days in any 
12-month period. Also, related projects must be considered 
together for purposes of the Service PE. Further, the Bill 
provides that a tax treaty has precedence over domestic 
law on PE matters even if there is no PE under domestic law.

The Law is expected to be effective from 1 January 2021.

Portugal
On 12 October 2020, the Portuguese Government submitted 
the Draft State Budget Law for 2021 (Draft Budget Law) to 
the Parliament. Among other items, the Draft Budget Law 
proposes to extend the PE ‘’force of attraction’’ by including 
income earned by a nonresident entity from the sale of 
goods to Portuguese residents identical or similar to those 
sold through a PE in Portugal in the calculation of the profit 
attributable to the PE of the nonresident entity.

https://www.iras.gov.sg/irashome/COVID-19-Support-Measures-and-Tax-Guidance/Tax-Guidance/For-Businesses/Tax-Residence-Status-of-a-Company-and-Permanent-Establishment/
https://globaltaxnews.ey.com/news/2020-5727-pe-watch-latest-developments-and-trends-may-2020
https://globaltaxnews.ey.com/news/2020-5727-pe-watch-latest-developments-and-trends-may-2020
https://www.ft.dk/samling/20201/lovforslag/l28/index.htm
https://globaltaxnews.ey.com/news/2020-6336-egypt-amends-income-tax-and-stamp-duty-law-provisions
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https://www.parlament.hu/irom41/13258/13258.pdf
https://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f764c324679595842774f6a63334e7a637664326c756157357059326c6864476c3259584d7657456c574c33526c6548527663793977634777324d533159535659755a47396a65413d3d&fich=ppl61-XIV.docx&Inline=true
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Moreover, the Draft Budget law proposes to update the PE 
definition, including the following amendments:
• Any ships (and not only drilling ships) used for the 

prospecting or exploitation of natural resources should 
be included in the concept of a PE;

• Decrease from 6 months to 90 days the creation of a PE 
for activities exercised through facilities, platforms or 
ships used in the prospecting or exploitation of natural 
resources;

• Introduction of a Service PE clause if the activities exceed 
183 days in a 12-month period;

• Expansion of the agency PE definition to include the 
following elements:

 −An agent usually plays a decisive role for the conclusion 
of contracts on a routine basis and without substantial 
changes; or
 −An agent maintains a deposit of goods in Portugal for 
their delivery on behalf of the company, even though it 
does not usually conclude contracts in relation to those 
goods nor has any intervention in the conclusion of such 
contracts.

• Removal from the list of preparatory and auxiliary ‘’ the 
use of facilities for the purpose of delivering goods or 
merchandise of the enterprise’’;

• Introduction of an anti-fragmentation rule.

Once adopted the Law is expected to be effective from 
1 January 2021.

See EY Global Tax Alert, Portuguese Government submits 
Draft State Budget Law for 2021 to Parliament, dated 
15 October 2020. 

Case law
India
On 22 October 2020, the Income Tax Appellate Tribunal 
(ITAT) of India rendered its decision in the case ESPN Star 
Sports Mauritius vs ACIT (ITA Nos. 3760 & 4542/Del/2016). 
In this case, the taxpayer was a partnership firm established 
in Mauritius and was engaged in the business of selling 
advertisement time from Mauritius. ESPN India entered 

into agreement with the taxpayer to purchase ad time and 
subsequently allot it to various Indian advertisers or agencies 
in India. The agreement for the sale of ad time between 
the taxpayer and ESPN India was concluded outside India 
and consideration was received outside India. Further, the 
transaction between the taxpayer and ESPN India was at arm’s 
length and the taxpayer had no other office or operations in 
India. The taxpayer claimed the income to be in the nature 
of business income and not taxable in India in the absence 
of PE in India. However, the Assessment Officer contended 
that ESPN India is exclusively working as an agent for the 
taxpayer and therefore the taxpayer had a Dependent Agent 
PE (DAPE) in the form of ESPN India and sought to attribute 
30% of gross revenue to the deemed DAPE.

The ITAT, without determining whether the taxpayer created 
a DAPE in India, held that in case ESPN India is remunerated 
at arm’s length, then no further attribution of profits can be 
made in the hands of the taxpayer, even in case where a PE 
is created.

Tax rulings
Denmark
On 29 October 2020, the Danish Tax Board (DTB) published a 
binding tax ruling analyzing whether an employee of a United 
Kingdom (UK) company working once a week from his home 
office in Denmark constitutes a PE for Danish tax purposes 
for the UK company. As per the tax ruling, the employee 
wants to move back with his family to Denmark and the UK 
company agreed to allow him to work from his home office 
in Denmark on Fridays, whereas he would continue to work 
from the office in the UK for four days a week and meet with 
clients outside both countries, conduct company visits, etc. 
The DTB referred to two tax rulings from 2018 and 2019 and 
found that the employee’s move to Denmark is not required 
by the UK company and the employee will still be working 
from UK most of his time. Further, the DTB provided that 
the UK company does not have any business interest in the 
employee performing part of his work in Denmark, since the 
sole purpose of working from there is due to the employee’s 
personal reasons. Therefore, the DTB found that the UK 
company does not have a PE in Denmark.

https://globaltaxnews.ey.com/news/2020-6335-portuguese-government-submits-draft-state-budget-law-for-2021-to-parliament
https://globaltaxnews.ey.com/news/2020-6335-portuguese-government-submits-draft-state-budget-law-for-2021-to-parliament
https://skat.dk/skat.aspx?oid=2297638&lang=da
https://www.skat.dk/skat.aspx?oid=2277558
https://skat.dk/skat.aspx?oid=2291392
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Peru
On 6 October 2020, the Peruvian tax authorities published 
the binding Ruling 061-2020-SUNAT/7T0000 (the ruling), 
in which it addresses the tax consequences of a merger 
between two nonresident entities and the absorbed entity 
has a PE in Peru. The ruling concludes that: (i) The PE will 
not have to obtain a new tax ID; (ii) The merger of the two 
nonresident entities will not have tax effects for the PE in 
Peru; and (iii) The absorbed entity will be taxed in Peru on 
the income from the transfer of the PE because the income 
qualifies as Peruvian-sourced income.

See EY Global Tax Alert, Peruvian tax authorities address 
merger of nonresident entities with one entity having a PE 
in Peru, dated 15 October 2020.

Other country PE developments
Hungary
On 24 September 2020, the National Tax and Customs 
Administration of Hungary (NTCA) published guidelines 
on the taxation of business associations which provide a 
summary on certain tax rules in Hungary. Among others, 
the guidelines provide that a branch office may be liable to 
tax in Hungary if it meets the ‘’place of business’’ definition 
(for purposes of the Corporate Income Tax in Hungary, a 
place of business can be a PE) which is mainly aligned with 
the PE definition in the OECD MTC. However, construction 
sites and assembly projects are regarded as a place of 
business only after three months.

As regards to the place of business taxation, the guidance 
provides that a place of business shall be taxable under the 
general tax rate (9%) and under the same rules applicable 
to resident companies in Hungary. However, the tax base 
shall be adjusted by 5% of the revenues earned by reducing 
a portion of its operating costs and expenses charged to the 
place of business or by increasing the tax base of a portion 
of its operating costs and expenses charged by the place of 
business.
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