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Executive summary 
On Monday, 22 March 2021, the Department of Labor (DOL) 
published in the Federal Register a delay in the effective  
date of the high-skilled wage rule until 14 November 
2022, with an applicability date of 1 January 2023.  
 
Background and analysis   
On 8 October 2020, the DOL issued an Interim Final Rule 
(IFR) amending regulations governing the computation of 
Occupational Employment Statistics (OES) Survey-based 
wage levels for the H-1B, H-1B1, E-3 non-immigrant visas, 
and certain immigrant visa categories. The changes resulted 
in higher prevailing wages for occupational classifications 
across the board and went into effect immediately.   
 

On 1 December 2020, a federal court struck down the IFR, 
finding DOL had not satisfied the “good cause exception” 
and failed to provide advanced notice to the public.    
 

On 14 January 2021, the DOL published a final rule in the 
Federal Register (“final rule” or “high-skilled wage rule”) that 
adopted changes to the department’s regulations governing 
the wage levels for permanent labor certifications (PERM) 
and Labor Condition Applications (LCAs). Under the amended 
rule, the OES prevailing wage levels, representing the range 
of skills from entry level (i.e. Level I) to experienced (i.e. 
Level IV), would have significantly increased the minimum 
wages across the four-tiered wage structure for purposes of 
PERM, H-1B, H-1B1, E-3 non-immigrant work visas, to the 
35th, 53rd, 72nd, and 90th percentiles of the OES Survey, 
respectively.   
 

Extended delay in the effective and transition dates of the Department of 
Labor’s high-skilled wage rule   

 

 
 
 
 
 

This final rule was scheduled to be formally implemented 
on 15 March 2021 with wage levels taking effect on 1 
July 2021.   
 

As a result of a Regulatory Freeze Memo issued by the 
Biden administration, which directed agencies to consider 
delaying the effective date for regulations, the effective 
date of DOL’s final rule was delayed to 14 May 2021.   
 

DOL has now proposed a further delay in the effective 
date of the final rule by eighteen months or until 14 
November 2022, along with corresponding proposed 
delays to the rules transition dates, to 1 January 2023, 
under which adjustments to the new wage levels would 
begin.   
 

This proposed rule was published in the Federal Register 
on 22 March 2021.  
 

The Department has determined that delaying the effective 
and transition dates of the high-skilled wage rule while the 
Department undertakes a comprehensive review of this 
rule is “…the fairest and most prudent approach…” as the 
concerns raised by the regulated community “…call into 
question the fundamental aspects of the rulemaking...”.  
 
The extended delay “…will provide agency officials with 
sufficient amount of time to compute and validate 
prevailing wage data covering specific occupations and 
geographic areas, complete and thoroughly test system 
modifications, train staff, and conduct public outreach to  
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ensure an effective and orderly implementation of any revisions to the 
prevailing wage levels.” Further, a delay in the effective and transition 
dates will:   
• Provide DOL with the opportunity to employ additional technical 

studies and data to ensure the appropriateness of the wage rates 
established in the Final rule, and its implementation dates  

• Provide DOL with the opportunity to issue a separate Request for 
Information (RFI) and evaluate commenters’ concerns and issues 
raised during the RFI and consider any other regulatory actions in 
response  

• Allow for the time needed by the Office of Foreign Labor Certification 
(OFLC) and Bureau of Labor Statistics (BLS) for proper testing and 
implementation of the new methodology for computing wage levels  

• Prevent confusion and uncertainty amongst the regulated community 
and ensure that employers continue using the correct set of 
prevailing wage data and maintain accurate public inspections files  

• Result in savings to employers and minimize the needless fluctuations 
in wages and burden’s imposed on employers  

• Permit continued Federal litigation challenging the final rule to unfold 
and avoid significant disruptions to both BLS and OFLC processes 
should DOL receive an adverse decision   

 
What this means  
Given this delay, U.S. employers remain subject to the existing DOL wage 
requirements, which are set at approximately the 17th, 34th, 50th, and 
67th percentiles of the OES Survey. A transition period to the new wage 
levels would not begin until 1 January 2023 and remaining proposed 
transition dates will also be delayed in one-year increments and revised 
to 1 January 2024, 1 January 2025, and 1 January 2026.   
 
DOL is preparing to engage in a comprehensive review and analysis of the 
final rule and will thoroughly consider the legal and policy issues raised by 
the public. DOL intends to seek additional guidance from the public and 
allow for a meaningful opportunity for employers and the regulated 
community to comment and adequately engage in the rulemaking 
process. In doing so, this may invite further possible changes to the 
substance and/or implementation of the existing high-skilled wage rule.   
 
EY Law will continue to monitor these developments. Should you have 
any questions, we encourage you to contact one of our US immigration 
professionals.    
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