Permanent establishment in
the changing environment
Updating your tax analysis and relevant
compliance process

The concept of permanent establishment (PE) has been subject
to unprecedented change in recent years.
PE and the BEPS Project
The PE concept, arguably one of the most critical principles underpinning treatybased international tax law, was a central focus of the initial Base Erosion and Profit
Shifting (BEPS) project undertaken by the Organisation for Economic Co-operation
and Development (OECD). The work carried out by the OECD under BEPS Action 7
proposed changes to the definition of PE to address strategies used by taxpayers to
circumvent having a taxable presence in a jurisdiction under tax treaties.
Treaty changes and MLI implementation
The OECD recommendations, which predominantly dealt with the concept of Agency
PE, Fixed Place of Business PE and Home Office PE, were integrated in the 2017
OECD Model Tax Convention and related guidance, and implemented across the
global treaty network via bilateral treaties and also through the Multilateral
Instrument (MLI).
Domestic legislative changes
In parallel with these treaty-related changes, countries have amended their
domestic PE definitions and expanded the scope of their general anti-abuse rules
(GAAR) and the Principal Purpose Test (PPT). The MLI also introduced targeted antiavoidance rules to address the fragmentation of a cohesive business operation into
several small operations which may result in the accumulation of connected
activities, projects and/or legal arrangements to create a PE. Certain countries,
such as Australia and the United Kingdom, have taken a further step to introduce
additional anti-avoidance rules to target perceived use of PE avoidance strategies.
PE compliance has also been a recent focus area for tax authorities globally, with
increased levels of PE related controversy and reviews of transfer pricing profit
attribution, coupled with a higher evidentiary requirements for taxpayers.

BEPS 2.0 and beyond
The current state of play is not the end of the PE related legislative, regulatory and
administrative changes. The PE concept is likely to be even more greatly impacted by
the OECD’s BEPS 2.0 initiative, which is designed to address the tax challenges
arising from the globalization and digitalization of the economy.
Globalization and the digital economy
Globalization and digitalization have driven changes in the PE concept, as countries
seek to align the tax law with developments in the global economy and new business
operating models. Given the rapid growth of technology and the internet, there may
no longer be a physical presence in the place that labor is performed, physical goods
are being replaced with digital goods (e-commerce) and service providers and
customers are often no longer in the same location. This has led to a re-assessment
of the underlying principles of Agency PE and Fixed Place of Business PE, a renewed
focus on ‘Server PE’ and emergence of the ‘significant economic presence’ concept.
Impact of COVID-19 pandemic
The COVID-19 pandemic also resulted in unprecedented operational changes which
impacted PE positions. As a result, businesses were faced with the immediate need to
put in place flexible arrangements to allow employees to work from home or in
locations outside the jurisdictions where their employers typically operated or were
located. These business and employment-related changes had the potential to trigger
an un-envisaged PE or local tax presence. As a result, governments introduced
temporary relief measures to manage the PE implications of such arrangements.
‘Work from anywhere’ and remote working policies
While the temporary COVID-19 relief measures are now being withdrawn by many
countries, businesses have allowed the flexible work arrangements to continue and,
in some cases, are adopting a ‘work from anywhere’ model to attract talent, reduce
costs and increase productivity. Such changes in the way that businesses will operate
post-pandemic are adding to the complexity of managing global PE positions.

Updating your PE analysis and compliance process
EY teams can undertake a broad or focused scope analysis to help align your organization’s PE profile and
compliance process with the updated legislative, regulatory, economic, operational and social environment.

PE dashboard
• As part of the PE analysis, we will use
bespoke technology, the PE Risk
Analyzer, to perform a global scan for
potential PEs, analyzing your activities
and specific fact patterns against
applicable treaty provisions, including
the impact of the Multilateral Instrument
(MLI).
• The scoping functionality in the PE Risk
Analyzer is based on the standardized
logic in the OECD and UN model
conventions and commonly followed
treaty language.
• The PE Risk Analyzer will flag
jurisdictions where further investigation
and specific local country review is
required.
• EY teams can provide you with access to
a dashboard, based on the source data,
that allows the data to be filtered by you.
• The underlying source data in the PE
dashboard can be updated by EY teams
periodically.
• The PE dashboard also provides
information on domestic PE rules,
including whether the tax treaty
provisions prevail over domestic law
provisions in a specific jurisdiction.
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EY approach
• Coordinated, global approach to
updating your PE analysis supported
by subject matter professionals
across the globe, based on real
employee data and other inputs.
• Comprehensive analysis covering
domestic and international law,
including consideration of the
domestic PE rules of specific
countries, the applicable PE treaty
provisions, the impact of the MLI and
future law changes (e.g. BEPS
2.0/Digital PE).
• A transfer pricing quantitative
assessment to supplement the PE
assessment to quantify the future tax
costs/benefits.
• Access to the latest PE related
developments through monitoring
and periodic updates on tax and TP
related legislative, administrative,
judicial and controversy
developments.
• EY PE professionals across the globe
can also provide you with PE related
transfer pricing, compliance and
controversy support.
Stay up to date with PE related changes via
our PE homepage and monthly PE Watch
alert.
Our global tax alerts — current and future —
can be accessed at www.ey.com/taxalerts.
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