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Insights: Americas

US: Developments in export controls
and sanctions
The export controls and sanctions regulatory
landscape in the United States (US) continues to
evolve in response to the war in Ukraine, new and
emerging technologies, and increasingly complex
global commerce. Companies in all industries could
be impacted by export controls and sanctions
regulations. Monitoring for changes and potential
impact is essential to stay compliant.

Among the key recent developments in the export
controls and sanctions space is new guidance from
the US government addressing the ban on new
investment in Russia, a finalized rule on export
controls and authorizations for cybersecurity items,
and a pilot authorization program for defense
trade exports that can potentially clear the way for
additional defense trade with Canada, Australia

and the United Kingdom (UK). Each of these
developments is further detailed here.

New guidance on Russia investment ban
On 6 June 2022, the US Department of the
Treasury, Office of Foreign Assets Control (OFAC)
published new frequently asked questions (FAQs)
offering clarification on terms and other guidance
related to recent bans on investment in Russia.1
The bans, implemented in March and April 2022
under Executive Orders 14066, 14068, and 14071
(collectively, EOs), posed challenges regarding
the meaning of certain terms, and the FAQs are
welcome guidance from OFAC. In addition to defining
the term “new investment” — a critical definition
for compliance with the investment ban — the
FAQs further clarify the types of activities that
are prohibited.
Regarding the meaning of the term “new
investment,” FAQ 1049 states that the term means
“the commitment of capital or other assets for the
purpose of generating returns or appreciation,”
which occurred “on or after the effective date” of
the related EOs (i.e., 8 March, 11 March and 6 April
2022). The FAQ goes on to state, “As a general
matter, new investment includes such commitments
that are pursuant to an agreement entered on or
after the effective dates of the respective E.O.
prohibitions. New investment also includes such
commitments pursuant to the exercise of rights
under an agreement entered into before the
effective dates of the respective E.O. prohibitions,
where such commitment is made on or after the
effective dates of the respective E.O. prohibitions.”
1
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“Frequently Asked Questions,” US Department of the Treasury website, 6 June
2022. Find it here
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FAQ 1049 provides the following examples of
new investments:

•

The purchase or acquisition of real estate
in Russia, other than for noncommercial,
personal use

•

Entry into an agreement requiring the
commitment of capital or other assets for
the establishment or expansion of projects or
operations in Russia, including the formation of
joint ventures or other corporate entities in Russia

•

Entry into an agreement providing for the
participation in royalties or ongoing profits
in Russia

•

The lending of funds to persons located in Russia
for commercial purposes, including when such
funds are intended to be used to fund a new or
expanded project or operation in Russia

•

The purchase of an equity interest in an entity
located in Russia

•

The purchase or acquisition of rights to natural
resources or exploitation thereof in Russia

FAQ 1049 also gives examples of transactions
that are not considered a new investment,
including examples related to entering into and
performing contracts for sale or purchase, as well
as maintenance of investments made prior to the
effective date of the respective EO prohibitions.
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FAQ 1050 offers clarification on transactions within
the meaning of maintenance activities described in
FAQ 1049, which are therefore outside the scope of
prohibitions around new investment. Included within
maintenance are “all transactions ordinarily incident
to performing under an agreement in effect prior to
the effective date of the respective EO prohibitions …
provided that such transactions are consistent with
previously established practices and support preexisting projects or operations.”
FAQ 1054 clarifies how the EOs also prohibit US
persons from purchasing new and existing debt
and equity securities issued by an entity in Russia,
although US persons are not required to divest such
securities and may continue to hold them.
Although these are among the key FAQs from
June 2022, companies impacted by the Russian
investment prohibitions should carefully read FAQs
1049 through 1055 for additional details.

Finalization of rule for cybersecurity
exports
On 26 May 2022, the US Department of Commerce,
Bureau of Industry and Security (BIS), issued a final
rule that confirms changes to two export license
exceptions, Authorized Cybersecurity Exports
(ACE), and Encryption Commodities, Software, and
Technology (ENC), as well as other related changes
to the Export Administration Regulations (EAR).2
The final rule was effective upon publication on 26
May 2022, amending the interim final rule published
on 21 October 2021, which went into effect on
7 March 2022.

The interim rule implemented new controls on
certain cybersecurity items that can be used for
malicious cyber activities, including intrusion
software. According to BIS, the “items warrant
controls because these tools could be used for
surveillance, espionage, or other actions that
disrupt, deny or degrade the network or devices on
it.” The interim rule also created license exception
ACE, which may authorize exports, re-exports, and
in-country transfers of certain cybersecurity items to
most destinations except in certain cases.
Among the changes in the final rule are the
following:

•

Adding a new end-use restriction to license
exception ENC3 which aligns with restrictions
in license exception ACE and closing an
unintended loophole

•

Limiting the scope of license exception ACE with
respect to government end users

•

Clarifying the meaning of “government end user”
under license exception ACE and providing an
illustrative list of users who meet the definition, as
well as defining “partially operated or owned by a
government or governmental authority”

•

Restoring the Export Control Classification Number
(ECCN) 5D001.e, which was inadvertently removed
in the 21 October 2021 interim final rule

2

See 1 Fed. Reg. 31,948 (May 26, 2022) (BIS final rule on cybersecurity items).

3

License Exception ENC authorizes export, re-export, and transfer (in-country) of
systems, equipment, commodities, and components therefor that are classified
under ECCN 5A002, 5B002, equivalent or related software and technology therefor
classified under 5D002 or 5E002, and “cryptanalytic items” and digital forensics
items (investigative tools) classified under ECCN 5A004, 5D002 or 5E002
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in the agency’s authorization approach, which
may benefit exporters of items controlled under
the International Traffic in Arms Regulations
(ITAR). Previously, ITAR-controlled items were only
authorized for export, re-export or retransfer under
DDTC licenses, agreements, exemptions, and general
correspondence letters.
In this pilot program, DDTC published two open
general licenses (OGLs), which authorize certain
re-exports and retransfers (but not exports) of
unclassified defense articles to the governments
of, and certain persons within, Australia, Canada,
and the UK, subject to conditions of the OGLs.4 The
OGLs are valid for one year, effective 1 August 2022
through 31 July 2023.

Companies engaged in the export, re-export, or
in-country transfer of cybersecurity and encryption
items should carefully review the 26 May 2022 final
rule for potential impacts to business operations, as
well as possible benefits in the broad applicability of
license exception ACE.

Pilot program for general license of
defense exports
On 20 July 2022, the US Department of State,
Directorate of Defense Trade Controls (DDTC),
published a new pilot program for the general
licensing of certain transactions, marking a shift

OGL 1 authorizes retransfer (change in end user
or end use, or temporary transfer to a third party,
of a defense article within a non-US country) of
unclassified defense articles to the governments of
Australia, Canada, and the UK, as well as members
of the Australian and UK communities (i.e., specific
Australian and UK government and nongovernment
entities authorized under ITAR exemptions for
Australia and the UK found under 22 C.F.R. §
126.16 and 22 C.F.R. § 126.17) and Canadianregistered persons under the ITAR’s Canadian
exemption found at 22 C.F.R. § 126.5.
OGL 2 authorizes the re-export (shipment or
transmission of a defense article from one non-US
country to another) of unclassified defense articles
to and among the same parties as those in OGL 1.
4
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See 1 Fed. Reg. 43,366 (July 20, 2022) (created OGLs 1 and 2 under the pilot
program). See also DDTC summary of the OGL program, DDTC website. Find it here

Both OGLs have various conditions, including the
below, among others:

•

Defense articles to be authorized under the
OGLs must have been originally exported from
the United States under a DDTC license or
other approval.

•

Ineligible items include classified defense articles,
defense articles exported under the Foreign
Military Sales (FMS) program, and defense articles
listed on the Missile Technology Control Regime
(MTCR) Annex or identified as Missile Technology
(MT) on the US Munitions List (USML).

•

Technical data may only be authorized for
organization-level, intermediate-level, or
depot-level maintenance, repair, or storage of a
defense article.

Companies planning to use the OGLs should carefully
review the authorizations. As with much of ITARcontrolled activity, exporters must follow ITAR
recordkeeping requirements when utilizing the OGLs.
DDTC may potentially extend the authorization
validity. In addition, DDTC may expand the OGL
program to additional ITAR-controlled activities.

For additional information please contact:
Anthony Contini
+ 1 858 404 9312 | anthony.contini@ey.com
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US: Ready-to-drink alcoholic beverages — new
classifications enable substitution drawback
The fastest-growing segment of alcoholic beverages
is ready-to-drink (RTD) beverages packaged in singleserving containers for immediate consumption.
Under the Harmonized System (HS) nomenclature,
malt-based RTDs (e.g., hard seltzers) are classified
in HS 2206.00, “Other fermented beverages.”
Spirits-based RTDs (e.g., vodka sodas) are classified
in HS 2208.90, “Undenatured ethyl alcohol of
an alcoholic strength by volume of less than
80 percent vol.; spirits, liqueurs and other spirituous
beverages: Other.”
The US tariff, also known as the Harmonized Tariff
Schedule of the United States (HTSUS), follows the
six-digit classification established by the Harmonized
System and adds four additional digits. Digits 7 and
8 are established by Congress and used to set tariff
rates; digits 9 and 10 are statistical suffixes that
can be adjusted by a congressionally established
committee, the Committee for Statistical Annotation
of the Tariff Schedules, commonly referred to as the
484f Committee.1 The 484f Committee is authorized
to update ninth and tenth digits twice a year and
may do so on its own accord or on petition from an
interested party.

1
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19 USC §1484(f)
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Effective 1 July 2022, the 484f Committee approved
new 10-digit classifications for both malt-based and
spirts-based RTDs.2 The following tables show both
the old and new classifications.

HTSUS for RTDs effective 1 July 2022
Malt based
2206.00

Other fermented beverages (for
example, cider, perry, mead, sakè);
mixtures of fermented beverages
and mixtures of fermented beverages
and non-alcoholic beverages, not
elsewhere specified or included:

HTSUS for RTDs prior to 1 July 2022
Malt based
2206.00

2206.00.90.00

Other fermented beverages (for
example, cider, perry, mead, sakè);
mixtures of fermented beverages
and mixtures of fermented beverages
and non-alcoholic beverages, not
elsewhere specified or included:

2206.00.90

Mixtures of fermented beverages and
non-alcoholic beverages, ready to
consume as packaged, in containers
each holding not over 4 liters:

Other

Spirit based
2208

Other

.10

In aluminum containers

.20

Other

Undenatured ethyl alcohol of an
alcoholic strength by volume of less
than 80 percent vol.; spirits, liqueurs
and other spirituous beverages:

.30

In aluminum containers

2208.90

Other

.40

Other

2208.90.80.00

Other

2

“Harmonized Tariff Schedule (2022 Revision 8),” US International Trade Commission
website. Find it here

3

Drawback provisions are in 19 USC §1313. Substitution drawback provisions are in
19 USC §1313(j)(2)

4

19 USC §1313(j)(5)
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Other:

Spirit based
2208

Undenatured ethyl alcohol of an
alcoholic strength by volume of less
than 80 percent vol.; spirits, liqueurs
and other spirituous beverages:

2208.90

Other

2208.90.80

Other
.10

Premixed cocktails or other mixed
beverages, ready to consume as
packaged, in containers each holding
not over 4 liters

.20

Other

Information on US imports is publicly available
based on 10-digit HTSUS categories. These new
classifications will allow US imports of RTDs to be
specifically tracked by interested parties.

Substitution drawback enabled
The new 10-digit breakouts will also enable duties,
fees and excise taxes paid on the import of an RTD to
be recovered upon the export of a different RTD with
the same 10-digit classification; any malt-based RTD
exported will allow recovery of duties, fees and taxes
paid on the import of a malt-based RTD, and any
export of a spirits-based RTD will allow recovery of
duties, fees and taxes paid on the import of a spiritsbased RTD.
Drawback is the recovery of duties, fees and
taxes paid on an import upon the exportation of
that import, a product made with the import, or
a production that is of like kind with the import.
When a like-kind product is exported, drawback is
referred to as substitution drawback. The definition
of like-kind was changed in 2016 to be generally
based on the eight-digit HTSUS classification of the
imported and exported products.3 However, there is
a restriction if the eight-digit classification begins
with the word “other.” In that event, imported and
exported goods must match at the 10-digit HTSUS,
and the 10-digit HTSUS cannot begin with the word
“other.”4 The intent of this restriction is to focus on
matching products that are like-kind, rather than
allowing any products in a broad basket HTSUS to be
considered like-kind.
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US alcoholic beverage producers have been
significant beneficiaries of substitution drawback, as
the export of a US-made alcoholic beverage enables
drawback of duties, fees and excise taxes paid on
the import of the same type of beverage. However,
RTD producers had previously not been eligible
for drawback because of the restriction described
above. With the new 10-digit breakouts for RTDs,
substitution drawback applies. As an example, an
exporter of a margarita RTD can recover the duties,
taxes and fees paid on an imported gin and tonic
RTD, as both are spirits based.

Implications for importers and exports
The new HTSUS provisions for RTDs are currently
effective and provide importers and exporters
of RTDs immediate opportunity for substitution
drawback. The RTD classification changes are also
a good reminder to all importers and exporters that
there are options to enable substitution drawback
when the current restriction applies. With an
appropriate business case, the 484f Committee will
consider new 10-digit breakouts that can enable
substitution drawback.

For additional information please contact:
Bill Methenitis
+ 1 214 969 8585 | william.methenitis@ey.com
Lynlee Brown
+ 1 858 535 7357 | lynlee.brown@ey.com
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Brexit: read our latest analysis

Global Tax News Update

While indirect tax is a part of everyday
life in most countries, the rise of new
technologies and expanding global trade
adds additional layers of complexity. Learn
what EY can do for you, connect with us or
read our latest thinking.

As Brexit uncertainty continues, read
our latest analysis and probabilities
and consider how to mitigate the
impact and prepare your business.

With EY’s Tax News Update: Global
Edition (GTNU) subscription service,
you’ll enjoy access to the same updates
that are distributed each day within
the EY Tax practice. Choose the topical
updates you want to receive across all
areas of tax (corporate, indirect, and
personal), the jurisdictions you are
interested in, and on a schedule that’s
right for you.

Find out more

Find out more

Find out more

Worldwide VAT, GST and
Sales Tax Guide 2022

EY Green Tax Tracker

TradeFlash

Keep pace with sustainability
incentives, carbon regimes and
environmental taxes.

Our TradeFlash newsletter provides a
roundup of the latest developments in
global trade around the world.

Find out more

Find out more

Outlining value-added tax (VAT) systems in
142 jurisdictions, the 2022 edition of our
annual reference book, Worldwide VAT,
GST and Sales Tax Guide, is now available
in an interactive map format (as well as to
download as a pdf).
Find out more
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Argentina
Sergio Stepanenko
+ 54 11 4318 1648
Brazil
Ian Craig
+ 55 21 32637362

Peru
Giancarlo Riva
+ 51 1411 4448
United States
Doug Bell
+ 1 202 327 7455

Fernando Fagiani
+ 55 11 2573 6913

Armando Beteta
+ 1 214 969 8596

Cesar Finotti
+ 55 11 2573 6465
Canada
Sylvain Golsse
+ 1 4169 325165
The Caribbean
Rose Boevé
+ 599 0 430 5076
Colombia
Gustavo Lorenzo
+ 57 14847225
Costa Rica
Carolina Palma
+ 506 2459 9727
Mexico
Karla Cardenas
+ 52 664 681 7844

Jay Bezek
+ 1 704 331 1975

Roberto Chapa
+ 52 818 152 1853
Rocio Mejia
+ 52 555 283 8672
Jorge Nasif
+ 52 551 101 7327
9 | TradeWatch Issue 2 2022

Lynlee Brown
+ 1 858 535 7357
Sergio Fontenelle
+ 1 212 466 9780
Nathan Gollaher
+ 1 312 879 2055
Michael Heldebrand
+ 1 408 947 6820
Michael Leightman
+ 1 713 750 1335
Sharon Martin
+ 1 312 879 4837
Bill Methenitis
+ 1 214 969 8585
Anand Raghavendran
+ 1 949 437 0480

Australia

Malaysia

Kylie Norman
+ 61 2 9248 4765

Jalbir Singh Riar
+ 60 3749 58329

China Mainland

New Zealand

Lynette Dong
+ 86 21 2228 4107

Paul Smith
+ 64 9 348 8409

Yao Lu
+ 86 139 1015 1448

Phillipines

Shubhendu Misra
+ 852 9664 0842

Singapore
Donald Thomson
+ 65 6309 8636

Hong Li Wang
+ 86 10 5815 2307

Taiwan

Japan
Yumi Haraoka
+ 81 3 3506 2110
Yoichi Ohira
+ 81 3 3506 2110

Contacts

Lucil Vicerra
+ 63 288 948 115

Bryan Tang
+ 86 21 2228 2294

Tina GY Zhang
+ 86 10 58152197
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William Chea
+ 662 264 9090
Thailand
Vivian Wu
+ 886 2 2728 8833
Vietnam
Anh Tuan Thach
+ 84 28 3629 7366

Korea (South)
Dongo Park
+ 82 23 787 4337

Bryan Schillinger
+ 1 713 750 5209
Justin Shafer
+ 1 513 612 1745
Prentice Wells
+ 1 408 947 5438
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Europe, Middle East, India and Africa
Austria

France

India

Netherlands

Switzerland

Theresa Arlt
+ 43 1 211 70 1102

Nadine Grenouilleau
+ 33 1 46 93 84 28

Sourabh Jain
+ 91 98 1800 9094

Walter de Wit
+ 31 88 407 1390

Ashish Sinha
+ 41 58 286 5906

Belgium

Marguerite Trzaska
+ 33 1 46 93 84 32

Krishna Kanth Kotagiri
+ 91 99 6388 4466

Caspar Jansen
+ 31 88 407 1441

Turkey

Suresh Nair
+ 91 22 6192 2004

Bastiaan Kats
+ 31 88 40 73806

Agneshwar Sen
+ 91 98 11167838

Martijn Schippers
+ 31 88 407 9160

Ireland, Republic of

Jeroen Scholten
+ 31 88 407 1009

Antoine De Donder
+ 32 2 749 36 90

Germany

Sercan Bahadir
+ 90 212 408 53 41

Franky De Pril
+ 32 2 774 94 84

Rafik Ahmad
+ 49 6196 996 22586

Erwin De Vos
+ 32 2 774 93 75

Richard J Albert
+ 49 211 9352 17756

Jef d’Hollander
+ 32 4 851 58 852

Robert Boehm
+ 49 211 9352 10529

Ciarán Behan
+ 353 1 2211445

Christina Horckmans
+ 32 2 774 93 22

Nadin Nottekämper
+ 49 211 9352 26138

Neil Byrne
+ 353 1 2212370

Øystein Arff Gulseth
+ 47 982 06 387

Philippe Lesage
+ 32 2 774 92 69

Frank-Peter Ziegler
+ 49 6196 996 14649

Narve Løvø
+ 47 982 06 238

Kristof Verbist
+ 32 2 774 90 86

Greece

Colin Doolin
+ 353 1 2212949

Poland

Hungary

Italy
Alessandra Di Salvo
+ 39 335 7361484
Kenya/rest of Africa

Penelope Isbecque
+ 44 113 298 2447

Slawomir Czajka
+ 48 71 711 88 93

Sally Jones
+ 44 20 7951 7728

Spain

Aron Nagy
+ 36 1 451 8636

Hadijah Nannyomo
+ 254 20 2886000

Pedro Gonzalez-Gaggero
+ 34 954 665 246

George Riddell
+ 44 20 7951 9741

Middle East and North Africa

South Africa/rest of Africa

Pascal Cange
+ 971 4 3129330

Johnathan B Fillis
+ 27 11 772 5040

Ramy Rass
+ 971 4 7010900

Sweden

Keshia Wagner
+ 33 6 61 08 49 83
Denmark
Anne-Mette Høiriis
+ 45 51582559
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Nicoleta Merkouri
+ 30 697 3773203

Norway

Zoran Dimoski
+ 46 8 52059260

Yakup Gunes
+ 90 212 408 58 38
Sedat Tasdemir
+ 90 212 408 52 57
United Kingdom
Onelia Angelosanto
+ 44 161 234 0508
Marc Bunch
+ 44 20 7980 0298
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EY exists to build a better working world, helping to create
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the capital markets.
Enabled by data and technology, diverse EY teams in over 150
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for the complex issues facing our world today.
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