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Insights: Asia-Pacific

The interaction between transfer pricing and customs valuation can be 
challenging anywhere in the world but especially in the Asia-Pacific (APAC) 
region. Unlike in the EU, the implementation of the World Trade Organization 
(WTO) customs valuation rules is not harmonized across the various countries 
in the APAC region because they are independent customs jurisdictions. In 
addition, due to the generally high duty rates in the region, the financial impact 
of customs-valuation-related matters can be significant for businesses and 
customs authorities alike. This makes reviewing intercompany transactions 
and transfer pricing adjustments a key priority for customs authorities across 
the APAC region. This article aims to provide insights on the interplay between 
transfer pricing and customs valuation in the region. It also suggests strategies 
to mitigate disagreements with customs authorities, including illustrations for 
select jurisdictions. 

Both transfer pricing and customs valuation prescribe rules regarding the 
acceptability of intercompany prices. The aim is to ensure related parties interact 
with each other as if they are not related and, therefore, comply with the arm’s-
length principle. However, certain differences exist between these sets of rules, 
specifically in how they are implemented. Transfer pricing generally focuses 
on the profitability of a legal entity, while customs valuation focuses on an 
acceptable price for each individual product and import transaction. The World 
Customs Organization (WCO) has said, despite these differences, transfer pricing 
documentation can be a valuable source of information for customs valuation 
purposes.1 While several customs authorities agree on some degree of usefulness 
of transfer pricing documentation, the practical implementation across the APAC 
region can vary significantly. In addition, multinational enterprises (MNEs) should 
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recognize that transfer pricing documentation is seldom drafted with customs 
valuation in mind. This, in a best case, may not be very useful for defending 
a customs valuation challenge; in a worst case, this could lead to unintended 
consequences, such as having to provide additional elements to customs 
authorities to challenge customs values.

Acceptability of intercompany transaction prices
From a customs perspective, parties should demonstrate that their relationship 
has not influenced the price in a transaction. Most MNEs argue that this 
requirement is met if the importer earns a remuneration in line with a transfer 
pricing benchmark validated by an independent service provider. As customs 
authorities often point out in such a situation, simply providing transfer pricing 
documentation will not be sufficient. In practice, it is up to the importer to 
demonstrate that the intercompany prices are acceptable from a specific 
customs valuation perspective.

1 For an example, see WCO Technical Committee on Customs Valuation (TCCV) Commentary 23.1, TCCV Case Studies 14.1  
and 14.2, or the WCO Guide to Customs Valuation and Transfer Pricing (June 2015, updated in 2018)
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Customs authorities across the APAC region regularly use import price databases 
to challenge the import prices as being too low. Complying with requests of 
customs authorities (i.e., higher import prices) may in turn result in scrutiny from 
tax authorities (i.e., higher import price results in a lower corporate income tax 
base in the importing market). According to the WCO, customs authorities may 
not use customs valuation databases to determine the customs value of imported 
goods as a substitute value for imported goods or as a mechanism to establish 
minimum values.2 Nevertheless, it is likely that this will not be a successful 
argument. A first step in such cases is to determine whether the import prices 
in the database relate to products that are identical or sufficiently similar. This 
includes not just the product itself but also the other details of the sale (e.g., 
commercial level, quantities, timing). Alternatively, the importer will have to 
demonstrate that the intercompany prices, while potentially being lower than 
prices from an import price database, should still be acceptable from a customs 
valuation perspective. See the section “Customs valuation defense file” below for 
suggestions as to how to address this. 

Retrospective transfer pricing adjustments 
In all APAC jurisdictions, certain actions are required for retrospective transfer 
pricing adjustments. Failure to report transfer pricing adjustments may lead 
to additional duties and other import taxes, significant fines, and interest, 
once discovered by the customs authorities in an audit. As a starting point, 
the customs value becomes final once the import declaration is accepted by 
customs authorities, barring certain exceptions. As retrospective transfer pricing 
adjustments, per their definition, occur after the time of import, they create 
challenges from a customs valuation perspective. Some APAC jurisdictions have 
well-defined procedures, and some even have guidance available. However, for 
most jurisdictions, the treatment of retrospective transfer pricing adjustments is 
a gray area and requires case-by-case analysis.

One thing that customs authorities across the APAC region generally agree 
on is that if a transfer pricing adjustment results in an increase in the price of 
imported goods, then additional duties and other import taxes (if applicable) 
must be paid. However, in many jurisdictions, obtaining a refund in the case 
of a reduction in prices due to a transfer pricing adjustment is, in practice, not 
possible. Nevertheless, there are some APAC jurisdictions (e.g., Australia, Japan, 
New Zealand, Singapore, South Korea) where refunds can be obtained if certain 
procedures are followed. Often, proactive alignment with the customs authorities 
is required to qualify for refunds. 

In certain jurisdictions, businesses can apply for rulings to get clarification 
on how to treat retrospective transfer pricing adjustments or other customs-
valuation-related matters. This usually involves explaining the underlying transfer 
pricing model and providing legal agreements and other relevant documents. 
The ruling effectively is an agreement between parties on how potential transfer 
pricing adjustments should be treated for customs valuation purposes. This 
provides certainty for the importing business and helps to avoid audits and fines. 

Australia illustration
Retrospective transfer pricing adjustments should be proactively reported to 
Australia Customs. If price changes are not notified, Australia Customs may 
impose penalties for a false and misleading statement, regardless of whether any 
duty is payable in connection with the imported goods. A voluntary disclosure 
can be submitted to obtain penalty protection. In addition, in the case of transfer 
pricing adjustments that increase the value of imported goods, the importer 
may be permitted to make a single additional payment for additional duties 
and import taxes based on a bulk amendment. However, to obtain a refund, 
all the relevant import entries will need to be amended. To avoid an uncertain 
outcome in the case of a voluntary disclosure and for ease of administrative 
formalities, importers can apply for a “Valuation Advice.” This is a private 
and binding agreement with Australia Customs regarding customs valuation 
matters, including, but not limited to, retrospective transfer pricing adjustment. 
This enhances certainty and predictability for Australian importers on customs 
valuations matters.

2 ‘Guidelines on the development and use of a national database as a risk assessment tool’, World Customs Organization website. 
Find it here.

https://www.wcoomd.org/en/topics/valuation/instruments-and-tools/guidelines.aspx#:~:text=These%20Guidelines%20address%20various%20issues%20pertaining%20to%20the,of%20the%20declared%20Customs%20value%20for%20imported%20goods


Insights: Asia-Pacific

3  |  TradeWatch Issue 3 2023

China Mainland illustration
In recent years, managing retrospective transfer pricing adjustments has 
been getting increasingly difficult in the mainland China tax jurisdiction from a 
customs perspective. This includes reaching an agreement with China Customs 
to facilitate foreign exchange payments related to transfer pricing adjustments 
that increase the value of imported goods.

In May 2022, the first pilot scheme in Shenzhen, China, was introduced seeking 
alignment between Shenzhen customs and tax administrations on prices 
for related-party imports. The aim is to reduce potential scrutiny from a tax 
transfer pricing perspective and customs perspective as both administrations 
are proactively involved. Once both administrations reach an agreement, a 
memorandum (i.e., a Memorandum of Collaborative Management of Transfer 
Pricing of Related Party Imported Goods) will be signed. This pilot is currently 
in its early stage, and there is still uncertainty regarding certain aspects. For 
example, it is currently unclear whether foreign exchange payments arising out 
of transfer pricing adjustments would be facilitated by the memorandum. Also, 
there is no indication whether the pilot will be extended to other parts of China. 
While MNEs are interested in the program, they are hesitant to enrol in the 
pilot until additional details have been finalized. For the time being, businesses 
should consider retrospective transfer pricing adjustments in China on a 
case-by-case basis.

Japan illustration
Japan Customs is increasingly aware of the relevance of retrospective 
transfer pricing adjustments for customs valuation purposes. The agency is 
actively looking into this matter and asking targeted questions to importers. 
Retrospective transfer pricing adjustments should be proactively reported to 
Japan Customs to avoid penalties. The standard approach in these cases is 
to amend each impacted import declaration individually. However, it may be 
possible to negotiate a simplified method for declarations that share the same 
conditions (e.g., place of import, duty rates, customs year) to be combined 
into a single amended declaration. It may be possible to obtain a refund, 
subject to having robust documentation and/or having a prior agreement with 
Japan Customs.

Korea illustration
Businesses importing into Korea can submit a voluntary disclosure informing 
Korea Customs of retrospective transfer pricing adjustments. However, customs 
authorities have the discretion to not accept such disclosures. This may not 
immediately result in an audit, but there is a high likelihood that the customs 
authorities will investigate this further. 

As part of the audit, Korea Customs tends to strictly examine transfer pricing 
adjustments. In addition to payment of additional duties, import taxes and 
penalties, the importer may lose the right to deduct import value-added tax 
(VAT) for any additional VAT assessed in the audit, resulting in an additional cost. 
The standard VAT rate is 10%. 

The restrictions on the recoverability of the VAT assessed in customs audits 
appear to have been eased under revised VAT legislation in 2023. However, the 
authorities are still strictly applying the regulation in determining when import 
VAT on transfer pricing adjustments can be treated as deductible. To manage 
this risk, importers can apply for an Advance Customs Valuation Arrangement 
(ACVA). This provides protection against audits and penalties and facilitates the 
deductibility of import VAT.

New Zealand illustration
Importers in New Zealand are able to use the provisional value scheme (PVS) to 
manage retrospective transfer pricing adjustments. Under the PVS, importers 
can declare a provisional value for goods, then declare a final value later. This 
eliminates exposure to any penalties or other charges (assuming adherence to 
the respective compliance obligations). Post-importation adjustment disclosures 
are made by way of a reconciliation letter submitted within 12 months of the 
financial year-end to New Zealand Customs. To apply for PVS, importers will need 
to provide transfer pricing documentation and other relevant information to New 
Zealand Customs. 
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Thailand illustration
In some jurisdictions, obtaining a customs valuation ruling may not be the 
answer. For example, in Thailand, while there is an administrative process to 
obtain legally binding customs valuation rulings, this often does not provide a 
workable solution. Thai Customs is generally more inclined to consider and issue 
a nonbinding “consultation letter.” In practice, this can usually be relied upon to 
support taxpayers’ valuation position and assist with challenges at the port level 
or during customs audits. 

In the case of retrospective transfer pricing adjustments, a voluntary disclosure 
is possible if the adjustment leads to a duty shortage. A voluntary disclosure 
helps reassure Thai Customs that there is no duty-evasion intent in relation to 
the price adjustment, for the case to be settled without penalties. Nevertheless, 
interest surcharges will still apply.

Taiwan illustration
Taiwan has a so-called one-time transfer pricing adjustment mechanism to 
facilitate one retrospective transfer pricing adjustment per financial year. 
At the time of the import, certain elements should be included in the import 
declaration. This includes, for example, information indicating that the customs 
value may be subject to retrospective transfer pricing adjustments. Customs 
duties, excises and other import taxes are then paid based on the initial customs 
value. Within one month following the end of the year, a package should 
be submitted to Taiwan Customs containing details of the transfer pricing 
adjustment. In case the importer cannot provide the necessary information 
within the one-month period, they should proactively reach out to Taiwan 
Customs to discuss how to proceed. Depending on the type of transfer pricing 
adjustment, either an additional payment will have to be made or a refund can 
potentially be requested, subject to meeting the relevant criteria.  

Customs valuation defense file
Given the challenges surrounding intercompany prices and retrospective transfer 
pricing adjustments in the APAC region, several MNEs have instituted “customs 
valuation defense files.” In the case of an audit, it is often difficult to swiftly 
provide a high-quality and consistent response taking into account all relevant 
considerations and data sources. As previously mentioned, simply handing 
over transfer pricing documentation is usually not sufficient as this does not 
specifically address the acceptability of import prices from a customs valuation 
perspective. A customs valuation defense file can explain the customs valuation 
logic regarding various matters, such as intercompany pricing, transfer pricing 
adjustments, royalties and value-added services fees. This allows the importer 
to provide a timely, consistent and high-quality response to customs authorities. 
It also allows creating and maintaining contemporaneous documentation (e.g., 
customs-specific benchmarks), which often may not be possible to do after the 
fact, especially when disputes arise in post-clearance audits years after the 
relevant import transactions. This may help to manage disagreements with 
customs authorities, avoid unnecessary additional duty payments and fines, and 
limit delays at the port. In addition, by carefully reviewing the customs valuation 
position, a business may identify potential risks or business opportunities. 

Prospective transfer pricing adjustments
MNEs are increasingly looking into prospective transfer pricing adjustments to 
avoid various customs valuation challenges on account of retrospective transfer 
pricing adjustments. If an MNE uses prospective transfer pricing adjustments, 
it needs to actively monitor the profitability of the importing entity. In case 
profitability is not in line with the benchmark, it will adjust the price of the 
imported goods going forward. 
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Michiel Friedhoff  |  + 85 237 585 794  |  michiel.friedhoff@hk.ey.com

The aim is to avoid retrospective transfer pricing adjustments at the end of the 
year or at least to reduce the amount of the adjustment. At first glance, this 
seems like a good solution from both a transfer pricing and a customs valuation 
perspective. However, prospective transfer pricing adjustments do not come 
without their (customs) challenges. 

Customs authorities in the APAC region actively compare the prices of imported 
goods both to the prices of other importers and the historical prices of the 
importer itself. Significant price fluctuations, either upward or downward, can 
raise a red flag. What is considered significant will differ per jurisdiction and is 
usually not public knowledge. 

For a reduction of the price of the imported goods, customs authorities can 
simply continue to determine the customs value based on the previous (higher) 
price, thereby preventing any reduction in customs duties payable. However, for 
a significant increase in price of the imported goods, the customs authorities 
may take the position that the customs value of the previous imports was too 
low. This could result in retroactively increasing the price of the previously 
imported products (sometimes covering the imports of multiple years), resulting 
in additional customs duties. In addition, they may claim that the previous import 
declarations were incorrect, potentially resulting in additional fines and interest. 
Therefore, a careful implementation of prospective transfer pricing adjustments 
is key in the APAC region.

Action for businesses
The interplay between transfer pricing and customs valuation is a dilemma for 
most MNEs importing goods in the APAC region. Due to its inherent complexity, 
combined with varied practices in the different jurisdictions, it needs to be 
navigated carefully. A solution that works in one country may not work in 
another. Engage in proactive customs planning to avoid noncompliance and 
incurring additional duties and other import taxes, fines, interest, etc. Potential 
solutions to consider include rulings, voluntary disclosures, a customs valuation 
defense file and implementing prospective transfer pricing adjustments. 

mailto:shubhendu.misra%40hk.ey.com?subject=
mailto:michiel.friedhoff%40hk.ey.com?subject=
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On 30 June 2023, Japan Customs released a revised Basic Circular to the 
Customs Law1 relating to who can act as an Importer of Record (IoR) in Japan. 
The changes that came into effect from 1 October 2023 provide clarity on 
who may be the IoR for goods imported into Japan not pursuant to an import 
transaction or a buy/sell transaction (e.g., when a company moves its own 
inventory into Japan). 

Due to the rapid increase in imports of goods conducted by e-commerce traders, 
Japan Customs has found widespread underpayments of import taxes on 
such imports and has faced difficulty in collecting additional duties and import 
consumption tax on these imports.2 The Council on Customs, Tariff, Foreign 
Exchange and Other Transactions (Customs Committee), which is a consultative 
body within the Ministry of Finance, was tasked in June 2022 with discussing 
how to treat import declarations by e-commerce traders.3 As a result, the Basic 
Circular was amended.

Who can act as the IoR in Japan?
Before the revision, Basic Circular 6-1 to the Customs Law stipulated that the IoR 
should be the person who intends to import the goods, which, in principle, should 
be the person who appears on any invoices or bills of lading as the consignee. 
This implied that the IoR could be anyone who acts as the consignee for the 
shipment even when such person did not have an adequate understanding of 
the goods being imported. The Customs Committee highlighted many examples 
of such cases in which the IoR did not have full understanding of the imported 
goods,4 which ultimately led to incorrect or fraudulent declarations. It used these 
examples as reasons for why the Basic Circular needed to be amended to provide 
more clarify on the definition of IoR.

Japan: New definition of 
Importer of Record 

1  Basic Circular 6-1 to Customs Law and Basic Circular 67-3-3-2 to Customs Law.

2 This is mentioned in the final report issued by the Customs Committee: “Regarding the cargo handled by Fulfillment Service 
provider, there have been cases of non-residents using the names of domestic residents without their consent, a practice 
commonly known as impersonation, to import goods. Furthermore, instances have arisen where imports are declared at unfairly 
low prices, even though no actual transaction has occurred at the time of import, leading to the evasion of customs duties and 
other taxes.” Find it here.

3 Further background information is provided in our article “Japan: 2023 tax reform changes to the customs law,’ TradeWatch 
Issue 1 2023, page 24. Find it here.

4 This is mentioned in the discussion paper of the 31 October 2022 Customs Committee meeting, pages 18 to 22. Find it here.

https://www.mof.go.jp/about_mof/councils/customs_foreign_exchange/sub-of_customs/proceedings_customs/material/20221215/kana20221215siryo3bessi.pdf
https://assets.ey.com/content/dam/ey-sites/ey-com/en_gl/topics/tax/tax-pdfs/ey-tradewatch-2023-issue-1.pdf
https://www.mof.go.jp/about_mof/councils/customs_foreign_exchange/sub-of_customs/proceedings_customs/material/20221031/kana20221031siryo5-1.pdf
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As a result, the new definition of “a person who intends to import the goods” has 
been clarified in the revised Basic Circular under Article 67-3-3-2 as follows:

• Where goods are imported pursuant to an import transaction under the 
Customs Tariff Law, the importer shall be the consignee stated on the 
commercial invoice.

• Where goods are not imported pursuant to an import transaction, the 
importer shall be either:

• The person who has the authority at the time of importation to dispose 
of the imported goods after the goods are released for free circulation in 
Japan or

• Any other persons who perform the act which constitutes the purpose 
of importation. Examples of the act which constitutes the purpose of 
importation are:

• Importing goods that are leased goods

• Importing goods to conduct toll manufacturing services

• Importing goods to provide sales agent or commissionaire services

• Importing goods to conduct repair services of damaged goods

• Importing goods to conduct disposal services of goods as waste

Impact of this revised Basic Circular 
While the reason for this revision in the definition of IoR was the increase in 
imports by e-commerce traders, the way the Basic Circular was amended does 
not limit its application to e-commerce traders alone. As a result, the revised 
circular could have a much broader application for other importers as well.

Specifically, if an importer is not purchasing or does not own the imported goods 
at the time of importation, and it is not providing certain services related to 
the imported goods that constitute having a purpose to import the goods, the 
importer may no longer qualify as an IoR for customs purposes. 

Japan Customs may still allow companies to act as IoRs, provided they have 
a legitimate reason for why they need to import goods into Japan. However, 
given that the revised Circular is so new and lacking in past precedents, it would 
be advisable for companies to carefully review their IoR position if they do not 
fit the definition provided in the revised Circular and, where necessary, seek 
clarification from Japan Customs as to their position. 

mailto:yoichi.ohira%40jp.ey.com?subject=
mailto:kojiro.fukui%40jp.ey.com?subject=


Insights: Asia-Pacific

8  |  TradeWatch Issue 3 2023

As of 29 May 2023, new laws apply to on-the-spot (OTS) export-import 
transactions. The changes arise from an Official Letter 2587/TCHQ-GSQL issued 
by the Vietnam General Department of Customs (the GDC) to Vietnam Ministry of 
Finance (the MoF).1 Based on its internal review of relevant laws and regulations, 
the GDC provided feedback on and proposed some regulatory amendments to 
the execution of OTS transactions in Vietnam. 

OTS transactions
OTS transactions are sales of goods from sellers in Vietnam to overseas buyers, 
but the goods do not physically leave the country and are delivered to another 
party in Vietnam, who purchase them from the overseas buyers. The goods 
are treated as exports by the sellers in Vietnam, which are subject to 0% export 
duty (except for natural resources) and 0% value-added tax (VAT). They are then 
re-imported by the other party in Vietnam. The importation is subject to import 
duty, special consumption tax (if any) and import VAT, which is calculated on an 
ad valorem basis.

The proposal
The GDC has submitted a proposal to the MoF and other competent authorities 
to abolish tri-party transactions (point c, clause 1, Article 35 of Decree No. 
08/2015/ND-CP), which provides guidance on the implementation of the 
Customs Law related to these transactions.

Vietnam: Draft proposal to 
abolish some on-the-spot 
export-import transactions

1 Official Letter 2587/TCHQ-GSQL 2023 commenting on amendments and supplements to Article 35 of Decree 08/2015/ND-CP. 
Find it here.

For example, under the proposal, the below OTS tri-party transaction would 
be abolished.

Tri-party transaction

Overseas

Invoicing flow

Goods flow

Customs procedures

Delivery of goods instruction

Vietnam

Sale of 
goods 

transaction

OTS export 
procedure

Goods delivery

OTS import 
procedure

*Clause 5, Article 3 Law on Foreign Trade Management 2017

• Having no investment or business activities in Vietnam in any form per Law on Investment, 
Trade or Enterprises (e.g., no establishment of a business organization, no capital 
contribution or purchase of shares, no investment project, no business cooperation contract)

• Having no representative office or branch in Vietnam

Foreign entity/individual 
having no presence*  

in Vietnam

Customs 
authority

Domestic 
consignee

Domestic 
seller

https://thuvienphapluat.vn/cong-van/Xuat-nhap-khau/Cong-van-2587-TCHQ-GSQL-2023-gop-y-sua-doi-bo-sung-Dieu-35-Nghi-dinh-08-2015-ND-CP-568048.aspx


Insights: Asia-Pacific

9  |  TradeWatch Issue 3 2023

The MoF has reviewed the GDC’s proposal and seems agreeable to the suggested 
abolition. In its recent Official Letter No. 9133/BTC-TCHQ dated 25 August 
20232 to the Vietnam Government Office, the MoF provided its assessment on 
the matter, including potential impacts on business and tax budget collection, 
as well as setting out some recommended alternative transaction structures 
for businesses to consider adopting as a replacement for their current OTS 
transactions after the abolition is approved.

To support businesses and to avoid sudden supply chain disruption, the MoF 
has proposed a transition period of one year before the abolition becomes 
permanent, provided that the foreign entity can strictly satisfy the condition of 
having “no presence in Vietnam.”

Remaining OTS transactions unaffected by the change
The two remaining OTS transactions — toll manufacturing agreements and export 
processing enterprise (EPE)-related transactions — are not set to be abolished. 

An EPE is a company set up and located in Vietnam, but its main business 
activity is to manufacture for export, and so it is treated as being in a non-tariff 
zone, therefore, it is exempted from almost all customs duties and VAT.

EPE-related transaction

OTS import 
procedure

Sale and 
purchase 
transaction

EPE

Domestic entity

Tolling manufacturing agreement

Overseas

Invoicing 
flow

Goods flow

Customs procedures

Sale of goods transaction

Vietnam

Tolling agreement 
(invoicing for 

tolling service fee)
OTS export 
procedure

Goods delivery

OTS import 
procedure

Customs 
authorities

Domestic 
entity

Domestic 
toller

Principal

2   Official Letter 9133/BTC-TCHQ 2023 draft Decree amending Decree 08/2015/ND-CP. Find it here.

Alternative options
As mentioned, the MoF suggested some alternative options for businesses 
operating in Vietnam to consider if the proposed abolition is approved. Those 
alternatives include: 

• Treating the sale or purchase transaction in the same way as a transaction 
between domestic entities

• Using a bonded warehouse

• Converting domestic entities into EPEs

• Notwithstanding these suggestions, the MoF has not yet issued any 
concrete guidance on these alternatives, which may create some confusion 
for businesses.

Common trends and practices
• Businesses should review the MoF’s proposed abolition and suggested 

alternative arrangements to explore their possible options for business 
continuity and to avoid supply chain disruption.

• In considering any new arrangements, in addition to the supply chain 
feasibility, businesses should also assess the potential new tax, customs duty 
and customs procedure implications, in particular:

• If a “bonded warehouse” is used, would new or additional customs 
procedures apply for the first domestic seller? Who would bear the cost of 
such warehousing? How long can goods be stored in such a warehouse?

• If the sale between the foreign entity and the domestic buyer or consignee 
is treated as a domestic sale, is there an obligation for the foreign entity to 
register for VAT and pay VAT in Vietnam? 

• Given that the cost structure of the transaction may change, there is a 
potential need to revisit transfer pricing for the transactions to ensure 
they are at arm’s length and comply with transfer pricing regulations if the 
transactions involve related parties.

ttps://thuvienphapluat.vn/cong-van/Xuat-nhap-khau/Cong-van-9133-BTC-TCHQ-2023-du-thao-Nghi-dinh-sua-doi-Nghi-dinh-08-2015-ND-CP-580785.aspx
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• To convert a domestic entity into to an EPE, there are likely to be many 
administrative procedures, potential consequences and possible risks 
that should be analyzed, such as the possibility for VAT refund of existing 
VAT credits and the possibility of using subcontractors for the business in 
the future.

• There may be some other nontax considerations to assess, such as the 
possibility of collecting foreign currencies by the first domestic seller under 
any alternative options.

• In addition, for previous periods, businesses should do an internal review of 
their qualification for OTS tri-party transaction status. In particular, it is crucial 
to supply evidence to the authorities that the foreign entity has “no presence 
in Vietnam” upon audit or request.

• Businesses should continuously monitor the progress of this policy change to 
be able to respond with appropriate actions and decisions. 
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Trend 1: Using the export price with other 
countries or the domestic selling price in 
export countries
The Vietnamese regulations prohibit the customs 
authorities from using these prices for the purposes 
of imposing a customs value on imported goods. 
However, these prices may be used (especially if 
used by the importer) by way of comparison to see 
whether these prices are approximately the same as 
the importer’s import price that is being questioned 
by the customs authorities.

This comparison is especially helpful if the importer 
does not have any other documents or justification 
for its import price, such as when the importer 
and the foreign exporter or seller have a special 
relationship and the importer has no way to justify 
that this special relationship has not influenced the 
transaction price.

For the comparison to be accepted, the importer 
would need to convince the customs authorities why 
this is an effective method to follow. This would also 
depend on the specific situation of each company 
(e.g., whether it is difficult to find identical or similar 
goods on the market, whether the exporter or seller 
is willing to disclose such information).

Vietnam generally follows the World Trade 
Organization (WTO) Valuation Agreement1 
framework. As in that framework, Vietnam’s 
domestic regulations provide the following six 
methods for customs valuation:

• Transaction value

• Transaction value of imported identical goods

• Transaction value of imported similar goods

• Deductive value

• Computed value

• Fallback method

In this article, we do not present the details and rules 
for each of these methods. Rather, we will review 
the latest practices and customs valuation trends 
as applied by Vietnam’s customs authorities, who 
may interpret and implement certain aspects of the 
valuation rules differently from the WTO agreement. 
Customs inquiries about valuation may happen at 
any the stage of an importation, including in the 
process of a customs valuation consultation, through 
questioning by the customs authority, or in the 
course of a regular or special customs audit.

Vietnam: Trends in customs valuation for imported goods

1 “Trade Guide: WTO Customs Valuation Agreement,” International Trade 
Administration website, accessed 4 October 2023. Find it here.

https://www.trade.gov/trade-guide-customs-valuation
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It is also important to stress that this comparison is 
a way to help an importer to justify its transaction 
price; it cannot be used to impose a customs value. 
If this comparison is not accepted, the customs 
authorities will still follow the six valuation methods 
(listed above) to impose a customs value for duty 
collection purposes.

Trend 2: Detailed review and assessment 
of ordering processes and sales contracts 
to determine whether a special relationship 
has influenced the transaction value
The customs authorities verifying whether the 
relationship between parties has affected the 
transaction is not a new topic. The WTO rule 
stipulates that if a transaction is conducted between 
unrelated parties, then the customs authorities may 
accept the transaction value. That said, there is no 
detailed guideline in the Vietnamese regulations as 
to how or what documents the customs authorities 
will look at to determine this (other than the use of 
value of identical or similar goods, or the use of the 
deductive value).

In practice, we have seen the tax authorities tend 
to focus on the ordering process of the importer 
and the importer’s compliance with what has been 
agreed in its contract with the seller. For example, if 
the order is automatically made through an internal 
system (which is very common for related parties 
within the same multinational group) without any 
back-and-forth negotiation, the customs authorities 
may question the relationship. In this case they 
could deem the transaction not equivalent to a 
sale between unrelated parties. Therefore, for the 

importer to prove that the transaction value has not 
been influenced, it may need to improve the ordering 
process or document it better, depending on each 
individual case.

Another criterion for examination may be whether 
the importer and seller comply with what they have 
committed to in their sales contract. For example, 
if the importer promises to make a payment by a 
deadline but fails to do it without any consequences 
or penalty, the customs authorities may deem the 
contract just a formality with no substance, such 
that the special relationship between two parties has 
influenced the transaction price.

Trend 3: Reviewing intercompany 
service agreements
The customs authorities may now request to review 
relevant intercompany service agreements (other 
than goods sales contracts) between the importer 
and the foreign seller, or between related parties in 
the same group, to identify whether there may be 
“additions” to the customs value, if they are directly 
related to the imported goods.

For importers, this trend implies the need for strong 
collaboration between global and local customs 
and tax functions within the group to review 
intercompany agreements together to ensure 
consistency.

Royalty payments are an area where attention is 
needed. It is well known that such payments are 
usually subject to withholding tax. However, not all 
companies are aware that such payments should be 
added to the customs value and are thus subject to 

customs duty as well, if they are directly related to 
imported goods and subject to certain conditions as 
prescribed by law. The situation may be exacerbated 
if such royalties are provided for under a service 
agreement and the agreement only provides for 
a lump-sum fee rather than separating out the 
payments for royalties and services respectively. In 
this case, the risk is that the customs authorities 
may require that the entire lump-sum amount be 
added to the customs value for the purposes of duty 
calculation. 

Trend 4: Detailed review of insurance fees 
and international freight
The customs authorities may compare the insurance 
fee or international freight charge for a particular 
import shipment with similar import shipments — 
maybe in the same industry or maybe in different 
industries — to identify anomalies.

For example, if customs finds that the insurance 
fee for a luxury goods shipment is much lower than 
that for a normal goods shipment, they may ask 
questions and even send a verification request to 
the insurance company. The same may happen for 
international freight charges. 

It is crucial that the importer ensures the accuracy 
of its declarations and is able to provide strong 
commercial justification for the values declared. 
There have been cases in which, upon verification 
by the customs authorities, it has been found that 
payments for insurance and international freight 
were paid overseas and re-charged to the local 
importer through intercompany service agreements, 
but the local importer was not fully aware of this 
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fact. As a result, it failed to declare these dutiable 
amounts for customs purposes. This type of omission 
is a serious violation of the customs regulations 
and may result in disqualification for the use of the 
transaction value method by the importer.

Trend 5: Transfer pricing adjustments  
(i.e., the Vietnam importer makes 
additional payments for imported goods)
There has been little regulatory progress on the 
matter of how to treat transfer pricing adjustments 
for customs valuation purposes involving an increase 
in the price. The matter has been unofficially 
discussed between companies and the customs 
authorities, but no formal guidance has been issued 
so far. In practice, a few companies have declared 
and paid customs duties on such price adjustments 
although the process is not straightforward.

Notwithstanding the lack of guidance, Vietnam 
importers should voluntarily disclose any relevant 
pricing adjustments to the local customs authorities 
and document any such disclosure, as doing so 
could be a mitigating factor for the waiver of any 
penalties for underpayments that may be imposed at 
a later date.

Businesses operating in Vietnam should monitor the 
progress of this hot topic.

Trend 6: The use of the deductive value 
(deduction method)
The deduction method of customs valuation is 
applied more commonly now than in the past, both 
to test whether a transaction value is acceptable 
where there is a special relationship between 
the parties and to impose a customs value on 
imported goods.

Although there is guidance under the Vietnamese 
regulations on the use of this method, issues remain 
with its application in practice:

• What profit ratio may be deducted? The answer 
to this question may depend on each customs 
audit team. Some teams may simply agree to the 
ratio mentioned in the importer’s transfer pricing 
documentation, but some may challenge that 
amount and may apply a different ratio (e.g., the 
auditors may refer to a profit ratio as announced 
in annual statistics).

• What expenses may be deducted? There are 
also some uncertainties on this issue. Some 
authorities may agree to deduct all expenses, 
but some may not agree to deduct any expenses 

that the importer treats as nondeductible for 
corporate income tax purposes, while others 
may not agree to deduct indirect expenses (e.g., 
general expenses that cannot be directly linked to 
the goods, financial expenses, ad hoc bonuses to 
distributors). This type of question often requires 
detailed discussion and consultation with the 
customs authorities on a case-by-case basis to 
find a resolution.

• What local selling price should be used? The 
local selling price may be the price used for the 
largest volume of goods sold, but it may also be 
the price of each item of goods sold. In addition, 
if a price is discounted, the customs authorities 
may also consider the legal validity of that price 
(i.e., whether the importer has complied with 
other legal procedures to sell the goods at that 
lower price). If it has not, the authorities may 
use a standard or normal price before making 
any deduction.

The process of using this deduction method is 
typically time-consuming and requires a great deal of 
consultation with the customs authorities. Importers 
involved in such a process need to be patient and 
do their best to present the necessary evidence to 
support their position. 

For additional information, please contact:

Anh Tuan Thach
+ 84 28 3629 7366  |  anh.tuan.thach@vn.ey.com
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Global trade on ey.com
While indirect tax is a part of everyday 
life in most countries, the rise of new 
technologies and expanding global trade 
adds additional layers of complexity. Learn 
what EY can do for you, connect with us or 
read our latest thinking.

Brexit: read our latest analysis
As Brexit uncertainty continues, read 
our latest analysis and probabilities 
and consider how to manage the 
impact and prepare your business.

Global Tax News Update
With the global EY organization’s Tax 
News Update: Global Edition (GTNU) 
subscription service, you’ll enjoy 
access to the same updates that are 
distributed each day within the EY Tax 
practice. Choose the topical updates 
you want to receive across all areas of 
tax (corporate, indirect, and personal), 
the jurisdictions you are interested in, 
and on a schedule that’s right for you.

Worldwide VAT, GST and  
Sales Tax Guide 2023
Outlining value-added tax (VAT) systems in 
149 jurisdictions, the 2023 edition of our 
annual reference book, Worldwide VAT, 
GST and Sales Tax Guide, is now available 
in an interactive map format (as well as to 
download as a pdf).

EY Green Tax Tracker
Keep pace with sustainability 
incentives, carbon regimes and 
environmental taxes.

TradeFlash

Our TradeFlash newsletter provides a 
roundup of the latest developments in 
global trade around the world.

Find out more

Find out more Find out more

Find out moreFind out more

Find out more

Additional 
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Additional resources
Subscribe to receive future  
editions of TradeWatch

Click here

https://globaltaxnews.ey.com/Register/Register.aspx
https://globaltaxnews.ey.com/Register/Register.aspx
https://www.ey.com/en_gl/global-trade
https://www.ey.com/en_gl/tax-guides/worldwide-vat-gst-and-sales-tax-guide
https://www.ey.com/en_gl/brexit-and-financial-services
https://www.ey.com/en_gl/tax-guides/keeping-pace-with-sustainability-incentives-carbon-regimes-and-environmental-taxes
https://globaltaxnews.ey.com/Register/Register.aspx
https://globaltaxnews.ey.com/news/2023-5665-ey-tradeflash-october-2023-edition-now-available
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Global and Editorial 
contacts

Americas Asia-Pacific

Global Trade contacts by jurisdiction

Argentina
Sergio Stepanenko  
+ 54 11 4318 1648
Brazil
Ian Craig  
+ 55 21 32637362
Fernando Fagiani  
+ 55 11 2573 6913
Cesar Finotti  
+ 55 11 2573 6465
Gabriel Martins  
+ 55 21 3263 7201
Canada
Sylvain Golsse  
+ 1 4169 325165
The Caribbean
Rose Boevé  
+ 599 0 430 5076

Colombia
Gustavo Lorenzo  
+ 57 14847225
Costa Rica
Carolina Palma  
+ 506 2459 9727
Mexico
Karla Cardenas  
+ 52 664 681 7844
Roberto Chapa  
+ 52 818 152 1853
Rocio Mejia  
+ 52 555 283 8672
Jorge Nasif  
+ 52 551 101 7327
Peru
Giancarlo Riva  
+ 51 1411 4448

United States
Doug Bell  
+ 1 202 327 7455

Jay Bezek  
+ 1 704 331 1975
Lynlee Brown  
+ 1 858 535 7357
Sergio Fontenelle  
+ 1 212 466 9780
Nathan Gollaher  
+ 1 312 879 2055
Michael Heldebrand  
+ 1 408 947 6820
Michael Leightman  
+ 1 713 750 1335
Sharon Martin  
+ 1 312 879 4837
Bill Methenitis  
+ 1 214 969 8585
Bryan Schillinger  
+ 1 713 750 5209
Prentice Wells  
+ 1 408 947 5438
Shane Williams  
+ 1 713 751 5715

Australia
Luke Branson  
+ 61 3 9288 8369

Kylie Norman  
+ 61 2 9248 4765
China Mainland
Lynette Dong  
+ 86 21 2228 4107

Yi Dong  
+ 86 21 2228 4107

Yao Lu  
+ 86 139 1015 1448

Shubhendu Misra  
+ 852 9664 0842

Bryan Tang  
+ 86 21 2228 2294

Hong Li Wang  
+ 86 10 5815 2307

Hai Dong Xu  
+ 86 21 2228 3216

Tina GY Zhang  
+ 86 10 58152197
Japan
Yumi Haraoka  
+ 81 3 3506 2110

Yoichi Ohira  
+ 81 3 3506 2110

Korea (South)
Dongo Park  
+ 82 23 787 4337
Malaysia
Jalbir Singh Riar  
+ 60 3749 58329
New Zealand
Paul Smith  
+ 64 9 348 8409
Phillipines
Lucil Vicerra  
+ 63 288 948 115
Singapore
Donald Thomson  
+ 65 6309 8636
Taiwan
Vivian Wu  
+ 886 2 2728 8833
Thailand
William Chea  
+ 662 264 9090
Vietnam
Anh Tuan Thach  
+ 84 28 3629 7366

Europe, Middle East, 
India and Africa contacts
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Americas and 
Asia-Pacific contacts

Albania, Bulgaria, Kosovo  
and North Macedonia 

Milen Raikov  
+ 359 2 8177 155
Austria
Theresa Arlt  
+ 43 1 211 70 1102
Belgium
Antoine De Donder  
+ 32 2 749 36 90

Erwin De Vos  
+ 32 2 774 93 75

Jef d’Hollander  
+ 32 4 851 58 852

Christina Horckmans  
+ 32 2 774 93 22

Philippe Lesage  
+ 32 2 774 92 69

Kristof Verbist  
+ 32 2 774 90 86

Keshia Wagner  
+ 33 6 61 08 49 83
Denmark
Anne-Mette Høiriis  
+ 45 51582559
France
Marguerite Trzaska  
+ 33 1 46 93 84 32

Germany
Rafik Ahmad  
+ 49 6196 996 22586

Richard J Albert  
+ 49 211 9352 17756

Robert Boehm  
+ 49 211 9352 10529

Nadin Nottekämper  
+ 49 211 9352 26138

Frank-Peter Ziegler  
+ 49 6196 996 14649
Greece
Nicoleta Merkouri  
+ 30 697 3773203
Hungary
Attila Fulop  
+ 36 30 559 1364

Aron Nagy  
+ 36 1 451 8636
India
Ruchi Bhat  
+ 91 98 6044 1874

Preetham Chennaveerappa 
Narasim  
+ 91 98 8012 0381

Dhruv Gupta  
+ 91 98 1080 7942

Sourabh Jain  
+ 91 98 1800 9094

Krishna Kanth Kotagiri  
+ 91 99 6388 4466

Suresh Nair  
+ 91 22 6192 2004

Agneshwar Sen  
+ 91 98 11167838
Ireland
Ciarán Behan  
+ 353 1 2211445

Neil Byrne  
+ 353 1 2212370

Colin Doolin  
+ 353 1 2212949
Italy
Alessandra Di Salvo  
+ 39 335 7361484
Kenya/rest of Africa
Hadijah Nannyomo  
+ 254 20 2886000
Middle East and North Africa
Pascal Cange  
+ 971 4 3129330

Ramy Rass  
+ 971 4 7010900
Netherlands
Walter de Wit  
+ 31 88 407 1390

Caspar Jansen  
+ 31 88 407 1441

Bastiaan Kats  
+ 31 88 40 73806

Martijn Schippers  
+ 31 88 407 9160

Jeroen Scholten  
+ 31 88 407 1009
Norway
Øystein Arff Gulseth  
+ 47 982 06 387

Narve Løvø  
+ 47 982 06 238
Poland
Slawomir Czajka  
+ 48 71 711 88 93
Spain
Pedro Gonzalez-Gaggero  
+ 34 954 665 246
South Africa/rest of Africa
Johnathan B Fillis  
+ 27 11 772 5040
Sweden
Zoran Dimoski  
+ 46 8 52059260
Switzerland
Ashish Sinha  
+ 41 58 286 5906

Turkey
Sercan Bahadir  
+ 90 212 408 53 41

Yakup Gunes  
+ 90 212 408 58 38

Sedat Tasdemir  
+ 90 212 408 52 57
United Kingdom
Onelia Angelosanto  
+ 44 161 234 0508

Marc Bunch  
+ 44 20 7980 0298

Penelope Isbecque  
+ 44 113 298 2447

Sally Jones  
+ 44 20 7951 7728

Shenshen Lin  
+ 44 20 7951 2063

George Riddell  
+ 44 20 7951 9741

Europe, Middle East, India and Africa

Global Trade contacts by jurisdiction continued
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EY  |  Building a better working world

EY exists to build a better working world, helping to create 
long-term value for clients, people and society and build trust in 
the capital markets. 

Enabled by data and technology, diverse EY teams in over 150 
countries provide trust through assurance and help clients grow, 
transform and operate. 

Working across assurance, consulting, law, strategy, tax and 
transactions, EY teams ask better questions to find new answers 
for the complex issues facing our world today.

EY refers to the global organization, and may refer to one or more, of the member firms of 
Ernst & Young Global Limited, each of which is a separate legal entity. Ernst & Young Global 
Limited, a UK company limited by guarantee, does not provide services to clients. Information 
about how EY collects and uses personal data and a description of the rights individuals have 
under data protection legislation are available via ey.com/privacy. EY member firms do not 
practice law where prohibited by local laws. For more information about our organization, 
please visit ey.com.

About EY Global Trade practices
EY teams bring you a global perspective on Global Trade. The Global Trade EY professionals 
can help you develop strategies to manage your costs, speed your supply chain and reduce 
the risks of global trade. They can help to increase trade compliance, improve import and 
export operations, reduce customs and excise duties and enhance supply chain security. 
They help you to address the challenges of doing business in today’s global environment to 
help your business achieve its potential. It’s how EY teams makes a difference.

TradeWatch is a regular newsletter prepared by EY Global Trade groups. For additional 
information, please contact your local Global Trade professional.

The views of third parties set out in this publication are not necessarily the views of the global 
EY organization or its member firms. Moreover, they should be seen in the context of the time 
they were made.
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