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Tax Alerts cover significant 

tax news, developments and 

changes in legislation that 

affect Indian businesses. They 

act as technical summaries to 

keep you on top of the latest tax 

issues. For more information, 

please contact your EY advisor. 

 
1 Refer our sector alerts in the “Budget 

Connect 2021” series released on 2 February 
2021 

Executive summary 
 

The Finance Bill, 2021 (FB 2021 or Bill) was presented by the Hon’ble Finance Minister 
(FM) Nirmala Sitharaman on 1 February 20211. In the wake of the representations 
received from various stakeholders, while moving the Bill for approval by the Lok 
Sabha2 on 23 March 2021, the FM introduced amendments to FB 2021 (Amended FB 
2021). The amendments are generally intended to address certain ambiguities arising 
from the wordings of proposals as contained in the Bill. 

 This Alert covers corporate tax and other direct tax related amendments. Amendments 
pertaining to the Financial Services Sector are being separately alerted. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2 The lower house of Parliament 
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Key amendments to Finance 
Bill, 2021 at enactment stage  



 

Key takeaways  
 

► Definition of “liable to tax” modified to 
specifically provide that persons having an 
“income-tax liability” under the laws in force in 
a country shall be considered as liable to tax in 
such country. Thus, liability in respect of 
indirect taxes or other taxes (other than income 
tax) will not be considered as satisfying the 
definition of “liable to tax”. 

► Threshold for taxation of interest accruing on 
employees’ contribution to specified provident 
fund schemes increased from INR0.25m to 
INR0.5m where there is no employer 
contribution. 

► Mechanism provided for reducing the existing 
goodwill from tax block of intangible assets 
pursuant to denial of depreciation on goodwill 
w.e.f. tax year 2020-21 onwards. 

► Provisions for taxing firm with respect to 
receipt of cash or specified assets by partners 
in connection with dissolution or reconstitution 
as proposed by FB 2021 revamped and 
streamlined. 

► Slump sale capital gains computation modified 
to consider fair market value of undertaking on 
date of transfer (to be prescribed by rules) as 
full value of consideration and cost of goodwill 
of business or profession at NIL (except where 
it is acquired by purchase from previous 
owner). 

► Relief from additional levy of Minimum 
Alternate Tax (MAT) in case of secondary 
adjustment or Advance Pricing Agreement 
(APA) entered by a taxpayer to apply only if the 
taxpayer has not utilized MAT credit in any 
subsequent tax years3 (TYs). 

► Non-Resident (NR) e-commerce operator not 
obligated to pay 2% equalisation levy (EL) on 
value of sale of goods owned by or services 
provided by residents or NRs having permanent 
establishment (PE) in India (to which such sale 
or provision is effectively connected) through 
digital platform of such e-commerce operator. 

► For the purpose of triggering the extended 
limitation period of 11 years from the end of 
relevant TY under the new reassessment 
regime proposed vide FB 2021, the term 
“asset” defined to include immovable property, 
shares and securities, loans and advances, and 
deposits in bank account. 

► Mandatory fee for delay in filing of tax return is 
reduced to INR 5,000 from INR 10,000. 

 
3 Year beginning on 1 April of a calendar year and ending 

on 31 March of next calendar year. 

► New levy of fees up to INR 1,000 introduced for 
default in intimating Aadhaar number for 
taxpayers who are holding valid Permanent 
Account Number (PAN) as on 1 July 2017. 

► In view of the proposed discontinuance of 
Income-tax Settlement Commission w.e.f. 1 
February 2021, where applicants exercise 
option to withdraw pending applications, the 
tax authority shall have a minimum one-year 
time limit to complete the assessment. 

► Payment or receipt by the way of cheque or 
bank draft other than by account payee to be 
treated as payment or receipt in cash for 
computing 5% threshold to claim benefit of the 
increased monetary limit of INR100m to trigger 
requirement of tax audit. 

► Non-qualifying Unit-Linked Insurance Plan 
(ULIP) with high premium will be eligible for 
concessional tax rate of 10% on long term 
capital gains only if minimum equity component 
(90% or 65%) is maintained throughout the 
term of such insurance policy.  

Discussion of enactments at 
amendment stage 
a) Amendment to the definition of “liable to 

tax” 

• Hitherto, while the Indian Tax Laws (ITL) 
used the term “liable to tax” in various 
provisions, it remained undefined.  

• FB 2021 proposed to introduce definition 
of term “liable to tax” under the ITL with 
effect from TY 2020-21 to mean that 
there is a liability of tax on a person 
under any law for the time being in force 
in any country. Further, it included a case 
where subsequent to the imposition of 
tax liability, an exemption would be 
provided to such person.  

• The above definition which referred to “a 
liability of tax …under any law for the time 
being in force in any country”, raised an 
ambiguity on the nature of taxes to be 
considered i.e. whether liability in respect 
of indirect taxes or any other taxes (other 
than income tax) would also result in the 
satisfaction of the “liable to tax” 
definition as proposed by FB 2021. It also 
raised an ambiguity on the country to be 
referred for the purposes of application 
of the definition.  

• Amended FB 2021 proposes to address 
this ambiguity by specifically providing 
that the person is required to have “an 
income- tax liability...under the law of 



 

that country for the time being in force”. 
Thus, if the person is liable to taxes other 
than income tax, then such person would 
not be considered as satisfying the 
definition of ”liable to tax”. Further, the 
definition is to be applied with reference 
to a particular country. Hence, liability to 
income-tax in a particular country will 
meet the test of “liable to tax” only for 
that country and not for any other 
country. 

b) Threshold for taxation of interest income on 
employee contribution to Provident Fund 

• FB 2021 proposed to withdraw 
exemption available to interest accruing 
on employees’ contribution to specified 
provident fund schemes, on the 
contributions in excess of INR0.25m per 
annum made on or after 1 April 2021. 

• Amended FB 2021 proposes to increase 
the threshold of employees’ contribution, 
beyond which interest on such excess 
contribution will be taxable, to INR0.5m 
per annum where there is no contribution 
by employer to such fund. 

c) Existing goodwill to be reduced from tax 
written down value (WDV) of intangible 
block of asset 

• FB 2021 proposed to amend the 
definition of “intangible asset” to exclude 
goodwill of business or profession 
thereby making the goodwill  ineligible for 
depreciation from TY 2020-21 onwards - 
both for existing goodwill as on 31 March 
2020 and new goodwill acquired on or 
after 1 April 2020. FB 2021 also 
proposed to amend capital gains 
provisions to provide that cost of 
acquisition of self-generated goodwill 
acquired in tax neutral transfer will be 
NIL. 

• However, FB 2021 inadvertently missed 
to provide for similar amendment to the 
definition of “written down value” of 
block of assets to deny depreciation on 
goodwill acquired prior to 1 April 2020 
and forming part of block of “intangible 
assets” on that date.   

• Amended FB 2021 now proposes to 
adjust closing WDV of intangible asset as 
on 31 March 2020 by reducing the 
standalone tax WDV of goodwill 
computed as difference between actual 
cost of goodwill and depreciation 
allowable on such goodwill till 31 March 
2020. The reduction shall, however, not 
exceed the closing WDV of intangible 
assets as on 31 March 2020.  

d) Receipt of cash or specified assets by 
partners in connection with the dissolution 
or reconstitution of firm 

• The extant provisions of the ITL provide 
for capital gains taxation in the hands of 
firm or association or person (AOP) or 
body of individuals (BOI) (hereafter 
collectively referred to as ”specified 
entity”) on distribution of capital asset to 
partners on dissolution or otherwise. Fair 
Market Value (FMV) of capital asset on 
the date of distribution is deemed as sale 
consideration in the hands of specified 
entity. 

• FB 2021 proposed to substitute aforesaid 
provision and provide for capital gains 
taxation in the hands of specified entity, 
if a partner receives any of the following, 
at the time of dissolution or 
reconstitution of specified entity: 

Scenarios Sale 
consideration 

Cost of 
acquisition 

Scenario 1 - 
where a partner 
receives any 
capital asset 
representing 
his/her capital 
account balance 
in the books of 
specified entity 

FMV of capital 
asset on the 
date of such 
receipt 

Cost of 
acquisition of 
capital asset 
in the hands 
of specified 
entity 

Scenario 2 - 
where a partner 
receives any 
money or other 
asset in excess of 
his/her capital 
account balance 
in the books of 
specified entity 

Value of any 
money or FMV 
of other asset 
on the date of 
such receipt 

Partner’s 
capital 
account 
balance at 
the time of 
dissolution or 
reconstitution 

 

o For the above purpose, partner’s 
capital account balance is to be 
computed without taking into account 
the increase due to revaluation of any 
asset or due to self-generated 
goodwill or any other self-generated 
asset. 

o Further, w. r. t. capital gains 
chargeable in the hands of specified 
entity under Scenario 2 above, 
specified entity will be granted cost-
step up in respect of the undistributed 
capital assets, to be calculated in a 
prescribed manner.  

o Further, the scope of the term 
“reconstitution” was not defined.     



 

• The provisions as proposed in FB 2021 
raised a number of issues on their 
interpretation and practical application. 

• Amended FB 2021 replaces the 
provisions as originally proposed by FB 
2021, with a fresh set of provisions as 
follows: 

o New section 9B: If a partner receives 
any capital asset or stock-in-trade 
(SIT) or both during the TY from a 
specified entity in connection with the 
dissolution or reconstitution of such 
specified entity,  

▪ Specified entity shall be deemed 
to have transferred such capital 
asset or SIT or both to the 
partner during such TY; and  

▪ Any profits and gains arising 
from such deemed transfer shall 
be deemed to be income of such 
specified entity, chargeable to 
income-tax as capital gains or 
business income; and for this 
purpose, FMV of capital asset or 
SIT or both on the date of such 
receipt by the partner shall be 
deemed to be full value of 
consideration received or 
accruing as a result of such 
deemed transfer 

o Substitution of existing section 
45(4): If a partner receives during 
the TY any money or capital asset or 
both from a specified entity in 
connection with the reconstitution 
of such specified entity, capital 
gains taxation in the hands of the 
specified entity shall be determined 
in accordance with following 
formula: 

A = B + C – D, where 

A = capital gains chargeable as 
income of specified entity  

B = value of any money on the date 
of such receipt 

C = FMV of capital asset on the date 
of such receipt 

D = partner’s capital account 
balance (represented in any 
manner) in the books of accounts of 
the specified entity at the time of its 
reconstitution (without taking into 
account the increase due to 
revaluation of any asset or due to 
self-generated goodwill or any other 
self-generated asset) 

▪ If A is negative viz. loss, the 
capital gains shall be deemed 
to be zero. 

▪ Cost-step up will be granted w. 
r. t. A above, to specified 
entity, in respect of 
undistributed capital assets, to 
be computed in a manner to be 
prescribed by rules. 

o It is clarified that when a capital 
asset is received by a partner from a 
specified entity in connection with 
the reconstitution of specified 
entity, section 45(4) shall operate in 
addition to section 9B and taxation 
under section 9B shall be worked 
out independently. 

o For the purposes of section 9B and 
section 45(4), “reconstitution” of 
the specified entity means, where: 

▪ One or more partners cease 
to be partners; or 

▪ One or more new partners 
are admitted in such 
circumstances that one or 
more persons who were 
partners before the change, 
continue as such after the 
change; or 

▪ All the partners continue with 
a change in their respective 
shares or in the shares of 
some of them 

o If any difficulty arises in giving 
effect to the above provisions, the 
Central Board of Direct Taxes 
(CBDT) may with the approval of the 
Central Government, issue 
guidelines for the purposes of 
removing the difficulty. Every such 
guideline, as soon as may be after it 
is issued, shall be laid before each 
house of Parliament and shall be 
binding on the tax authority and on 
the taxpayers. 

e) Amendment to the computation mechanism 
of capital gains in case of slump sale 

• As per the extant provisions of the ITL, 
profits or gains arising to transferor for 
transfer of undertaking under a slump 
sale is chargeable to tax as capital 
gains.  For this purpose, the ”net 
worth” of the undertaking is considered 
as the cost of acquisition of the 
undertaking transferred. The “net 
worth” is the aggregate value of total 
assets of the undertaking as reduced by 
the value of liabilities of such 
undertaking as appearing in the books 



 

of account. Furthermore, the aggregate 
value of total assets is taken as the sum 
of (a) tax WDV of depreciable assets (b) 
NIL value for capital assets in respect of 
which full deduction has been allowed 
under investment-linked tax holiday 
provision and (c) book value of other 
assets.  

• FB 2021 proposed to expand the 
definition of “slump sale” to include 
within its scope all types of transfers, 
such as sale, exchange, relinquishment 
of asset etc. This was with a view to 
overcome the ratios of certain judicial 
rulings which held that “slump 
exchange” (as distinguished from 
“slump sale”) of undertaking is not 
liable to tax. 

• Amended FB 2021 proposes to provide 
that FMV of the undertaking, as on date 
of transfer, to be computed in a manner 
to be prescribed by rules, shall be 
deemed to be the full value of 
consideration received or accruing to 
taxpayer as a result of the transfer of 
such undertaking by slump sale. The 
language of amended provision raises 
an ambiguity whether it applies only to 
“slump exchange” or all types of “slump 
sale” including sale for monetary 
consideration. 

• Amended FB 2021 further provides 
that, for the purpose of calculation of 
net-worth, the value of goodwill of 
business or profession acquired 
otherwise than by a purchase from 
previous owner will be considered as 
NIL.  

f) MAT relief for secondary adjustment or 
APA 

• FB 2021 proposed to insert w.e.f. 1 
April 2021, a new provision providing 
that where there is an increase in the 
book profit of a financial year on 
account of secondary adjustment or 
APA entered by the taxpayer for past 
years, the tax authority shall re-
compute the book profit and tax 
payable of the past years in the 
prescribed manner. For this purpose, 
the taxpayer has to make an application 
to the tax authority and the procedure 
and time periods as applicable for the 
rectification of an assessment will be 
applicable. 

• Amended FB 2021 now proposes the 
following: 

o The amendment shall apply only if 
taxpayer has not utilized MAT 
credit in any subsequent TYs 

o The new provision shall also apply 
to TYs beginning on or before 1 
April 2020 

o But no interest will be payable on 
account of refund arising under 
the new provision. 

g) Meaning of “asset” for applicability of 
extended time limitation period under the 
new reassessment regime 

• FB 2021 proposed to introduce a new 
regime for reopening of cases w.e.f. 1 
April 2021 based on certain objective 
criteria, viz. information flagged in 
accordance with the risk management 
strategy formulated by the CBDT and 
final objections raised by Comptroller 
and Auditor General of India (CAG) that 
assessment of taxpayer has not been 
made in accordance with the provisions 
of the ITL.  

• Furthermore, FB 2021 also proposed a 
revised time limit for reopening of 
assessment as follows: 

o In a normal case – four years from 
the end of the relevant TY sought 
to be reopened 

o In cases where tax authority is in 
possession of evidence which 
reveals that income escaping 
assessment is more than INR5m 
and such income is represented in 
the form of an “asset” – 11 years 
from the end of the relevant TY 
sought to be reopened 

However, FB 2021 did not define the 
term “asset” leading to ambiguity on 
the jurisdictional condition for 
extended time limit. 

• Amended FB 2021 now proposes to 
define the term “asset” to specifically 
include immovable property, shares 
and securities, loans and advances 
and deposits in bank account. 

h) Cash payments or receipt for computing 5% 
threshold for tax audit to include non-
account payee cheque or bank draft: 

• Finance Act 2020 increased the 
threshold for tax audit from INR10m to 
INR50m for taxpayers carrying on 
business, provided cash receipts and 
payments do not exceed 5% of total 
receipts and payments respectively. 

• FB 2021 proposed to further increase 
the threshold limit of INR50m to 
INR100m for applicability of tax audit 
to taxpayer with cash receipts and 



 

payments not exceeding 5% of total 
receipts and payments respectively. 

• Amended FB 2021 now proposes to 
provide that payment or receipt by  way 
of cheque or bank draft, which is not 
account payee, shall be deemed to be 
cash payments or receipts for 
computing the 5% threshold. 

i) Reduction in fees for delayed filing of tax 
return: 

• Presently, the ITL provides for levy of 
fee on a taxpayer for belated filing of 
tax return at INR 5,000 if return is 
furnished by 31 December following the 
tax year and INR 10,000 if return is 
furnished beyond 31 December. But, if 
the total income of taxpayer does not 
exceed INR0.5M, the fee is reduced to 
INR1,000. 

• Amended FB 2021 proposes to cap fees 
for delayed furnishing of tax return to 
INR5,000 even if tax return is furnished 
beyond 31 December. The cap of 
INR1,000 for taxpayer whose total 
income does not exceed INR0.5M 
continues as it is. 

j) Mandatory fee for not intimating Aadhaar 
number to tax authority: 

• Presently, all taxpayers who are holding 
PAN as on 1 July 2017 and are eligible 
to obtain Aadhaar number are required 
to intimate their Aadhaar number to tax 
authority on or before 31 March 2021 
(as per the extant law after granting 
several extensions from time to time). 
In case of default, their PAN will 
become inoperative for all purposes 
under the ITL. 

• Amended FB 2021 proposes to levy 
fees as may be prescribed by the CBDT 
but not exceeding INR1,000 at the time 
of intimation of Aadhaar number to tax 
authority on or after 1 April 2021 
(unless the last date is further extended 
beyond 31 March 2021). 

k) Extension of time limit for completion of 
assessment if application filed before 
Income-Tax Settlement Commission (ITSC) 
is withdrawn: 

• FB 2021 proposes to discontinue ITSC 
w.e.f. 1 February 2021 (closure date) 
and constitute an Interim Board for 
settlement of pending cases.  

• Further, the applicants shall be given an 
option to withdraw the pending 
application within three months from 
date of commencement of Finance Act 
2021 and intimate the jurisdictional tax 

authority about the withdrawal. In such 
case, the tax authority is required to 
complete the assessment of the 
taxpayer as per the provisions of the 
ITL. 

• Amended FB 2021 provides that where 
application before ITSC is withdrawn by 
the applicant and time limit available for 
completion of assessment, 
reassessment or re-computation by tax 
authority is less than one year, it shall 
be extended to one year. The period for 
limitation for reassessment, 
rectification or amendment and for 
payment of interest on refund of taxes 
shall also be modified accordingly. 

l) Rationalization of EL provisions 

• With effect from 1 April 2020, the 
scope of EL was extended to charge a 
2% levy (ESS EL) on the gross 
consideration received or receivable 
from making or providing or 
facilitating online sale of goods or 
provision of services by an NR e-
commerce operator (EOP) of a digital 
facility or platform. 

• FB 2021 proposed to clarify that 
consideration received/receivable 
shall include consideration for sale of 
goods and provision of services, 
regardless of whether the EOP owns 
the goods or provides the service. 

• Ambiguity arose whether sale or 
service made or provided by residents 
or NR having PE in India which are 
already taxable in India under the ITL 
provisions will also be liable to ESS EL 
and consequently whether they will be 
exempt from tax under the ITL in view 
of applicability of ESS EL.  

• Amended FB 2021 proposes to clarify 
that, for the purposes of ESS EL, 
consideration shall not include 
consideration for sale of goods owned 
by, or provision of services rendered 
by a resident in India or PE of NR in 
India where such sale/service is 
effectively connected to PE in India.  

 

m) Miscellaneous amendments 

(i) Minimum equity component for non-
qualifying ULIP for concessional long- 
term capital gains (LTCG) tax rate 

• FB 2021 proposed to change 
taxation regime of ULIPs to make 
ULIPs with high premium (> INR 
0.25m) taxable as capital gains. 
The LTCG rate will be 10% at par 



 

with equity instruments like listed 
equity shares and equity oriented 
mutual funds, if equity component 
of the investment under ULIP is 
minimum 65% in case of direct 
investment in listed equity shares 
of domestic companies and 90% in 
case of indirect investment 
through fund of funds.   

• Amended FB 2021 proposes to 
provide that the minimum equity 
component of 65% or 90% as the 
case may be, is required to be 
satisfied throughout the term of 
such ULIP in order to be eligible 
for concessional LTCG rate of 
10%. 

(ii) Hindu undivided family (HUF) not 
eligible taxpayer for presumptive 
taxation scheme for professionals: 

• FB 2021 proposed to remove 
limited liability partnerships (LLPs) 
from the scope of presumptive 
taxation regime of the ITL for 
professionals. Amended FB 2021 
also proposes to exclude HUF from 
presumptive taxation regime for 
professionals. 

(iii) Extension of revisionary powers to 
Principal Chief Commissioner of 
Income Tax and the Chief 
Commissioner of Income Tax 

• Hitherto, the ITL provided powers 
to the Principal Commissioner of 
Income Tax and Commissioner of 
Income Tax to call for and examine 
any records of any tax 
proceedings, and where the order 
passed in such proceedings was 
prejudicial to the interest of 
revenue, such tax authority could 
then modify or enhance the 
assessment. Amended FB 2021 
now proposes to extend such 
powers even to the Principal Chief 
Commissioner of Income Tax and 
the Chief Commissioner of Income 
Tax. 

 

(iv) Extension of time for furnishing tax 
returns for spouse of taxpayer who is 
governed by Portuguese Civil Code, 
1860 (PCC) and such taxpayer is a 
partner in a firm which is required to 
furnish Transfer Pricing (TP) report 

• Presently, time limit to furnish 
tax return for a taxpayer being 
a partner in firm not liable for 
tax audit is 31 July following 
the tax year and for partner of 

firm liable for tax audit is 31 
October following the tax year. 

• FB 2021 proposed to provide 
that the due date for spouse of 
partner of a firm liable for tax 
audit shall also be 31 October 
where spouse is governed by 
PCC. FB 2021 also proposed to 
extend due date for partner in 
a firm liable for TP compliance 
to 30 November following the 
tax year. 

• Amended FB 2021 proposes to 
extend due date for spouse of 
partner governed by PCC to 31 
October or 30 November, as 
the case may be, at par with 
due date applicable to the 
partner of the firm. 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

Impact analysis 
 

The Amended FB 2021 provides clarity on hitherto 
uncertain aspects such as mechanism for reducing 
goodwill from tax block of intangible assets, when a 
taxpayer shall be considered to be “liable to tax” in a 
foreign jurisdiction, meaning of “asset” to trigger 
extended limitation period of 11 years from the end of 
relevant TY under the new reassessment regime, non-
inclusion of consideration towards sale of owned goods 
or provision of services by Indian resident/PE for the 
purpose of ESS EL levy, etc. The substituted provisions 
for taxation of reconstitution of partnership firm/LLP 
also provide more clarity. The powers taken by CBDT to 
issue guidelines to resolve practical difficulties provide 
opportunity to taxpayers to approach the CBDT. The 
amendments are in response to various 
representations by the stakeholders and are welcome.  

However, a number of issues arising from FB 2021 
raised by stakeholders still persist. The Government 
has not accepted the industry representation for 
“grandfathering” of existing goodwill for denial of 
depreciation, deferment of effective date of various 
amendments proposed by FB 2021 from TY 2020-21 
to TY 2021-22 to avoid retroactive taxation or 
deferment of faceless Income Tax Appellate Tribunal 
proceedings, etc. Other instances of unresolved 
ambiguities include absence of definition of “goods” for 
the purpose of tax withholding on purchase of goods, 
lack of clarify on the scope of various terms used in 
ESS EL law like “purchase order”, “offer for sale”, 
“acceptance”, etc. 

The industry will need to remain engaged with the 
CBDT to resolve practical challenges arising from the 
amendments by FB 2021 like withholding tax on 
purchase of goods, higher rate of withholding for non-
filers, distinction of “goodwill” from other intangible 
assets, etc. 
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