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HC holds interest not leviable on delayed
filing of GSTR 3B when amount of tax is
deposited in Electronic Cash Ledger

Executive summary

This tax alert summarizes a recent judgement of the Madras High Court (HC)! on
applicability of interest where tax amount was deposited into Electronic Cash
ledger (ECL) but return was not filed.

HC observed that:

Section 39(7) of Central Goods and Services Tax Act, 2017 (CGST Act) provides

that the tax should be paid to the Government before the last date for filing the
GSTR-3B returns. Thus, it is immaterial whether GSTR-3B is filed within due
date or not for remittance of tax to the account of Government.

Once the amount is deposited, it should be made available to the Government
for their use and the Government cannot wait or postpone the utilisation of the
said amount until the date of filing GSTR-3B.

The date when the amount is deposited or credited to the Government will be
the actual date of discharge of tax liability.

If any amount is deposited after due date, only for the said amount, the liability
to payinterest would arise.

The law laid down by Jharkhand HC in RSB Transmission? and Telangana HC in
Megha Engineering® are not in line with the provisions of the CGST Act.

Accordingly, HC held that since the tax amount has already been credited to the
Government within the prescribed time limit, there will be no interest liability.
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Background

The petitioner is a manufacturer of mid-sized
motorcycles.

It filed Form GST TRAN-1 on 16 October 2017.
However, due to unknown reasons, the credit in
entirety sought to be transitioned was not made
available as Input Tax Credit (ITC).

Consequently, it could not file Form GSTR-3B for the
month of July 2017 within the prescribed due date.

Due to non-filing of Form GSTR-3B for July 2017, it
was unable to file GSTR -3B for subsequent months
i.e., from August 2017 to December 2017.

Though the petitioner was disabled from filing
returns, it had discharged GST liability for the period
July 2017 to December 2017 by depositing tax in
the electronic cash ledger (ECL) within due date for
each month.

On filing revised TRAN-1 on 27 December 2017, the
credit was transitioned and reflected in Electronic
Credit ledger, which enabled the petitioner to file
Form GSTR-3B for the month of July 2017.

Post filing of return for July 2017, GST portal
allowed filing of returns for the subsequent months.

Later, Department passed an order confirming
interest on belated payment of GST for months July
to December 2017.

Petitioner filed writ petition (WP) before the Madras
High Court (HC) challenging the said order.

Petitioner’s contentions

The tax amounts were paid to Government through
the treasury challans in Form PMT-06.

Section 49(1) of CGST Act r.w. Reserve Bank of India
(RBI) FAQ dated 14 April 2020 makes it clear that
money is transferred from petitioner’s account to
Government's account at the time of payment into
ECL.

Further, explanation (a) to Section 49 of CGST Act
clarifies that deposit into ECL is nothing but deposit
in Government’s account maintained with RBI.

Once the money is deposited into the account of
Government maintained with RBI, the same will not
be refunded unless a suitable order is passed by the
department.

If the department wishes to recover any amount
from the taxpayer, they can easily recover the same
from ECL vide a mere entry for appropriation of
amount against the pending tax demand without any
recourse or knowledge or permission of the
assessee.

4 Munshi Ram vs. Balkar Singh [2016 SCC OnLine P&H 11166]
and CIT vs. Modipon Ltd [2017 (356) ELT 481 (SC)]

5 Refex Industries vs. Assistant Commissioner [2020 SCC
Online Mad 587], Manasarover Motors vs Assistant
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Therefore, the amount upon deposit into ECL
belongs to the Government.

There is no element of withholding of tax as the
amount of tax has been rightly deposited into ECL on
time. Hence, there is no basis to levy interest by the
department.

It relied on various Supreme Court (SC) rulings® in
this regard.

As per the RTI response by Ministry of Finance, GST
collection figures are prepared on the basis of the
amount deposited in the electronic cash ledger.

Revenue’s contentions

As clarified in explanation to Section 49 of CGST Act
r.w. Rule 87 of CGST Rules, cash deposited in ECL is
only in the form of deposit.

Such deposit in ECL is not tax paid to the
Government unless the said amount is debited while
filing the monthly GSTR-3B returns.

Section 49(3) clearly states that the amount
available in ECL may be used for making any
payment towards tax, interest, penalty, fees or any
other amount payable under the provisions of CGST
Act or CGST Rules.

Only after debiting such amount from ECL, the tax
liability is said to be discharged. Otherwise, the said
amount reflects as credit balance in ECL which can
be claimed as refund by the taxpayer.

Reference was made to various rulings® in this
regard.

HC ruling

As per Section 39 of CGST Act, every registered
person has to file returns to furnish the following
details:

a) inward and outward supply of the goods or
services or both,

b) input credit available,

c) tax payable,

d) taxpaid,

e) such other particulars.

Thus, prior to the filing of the Form GSTR-3B, the tax
should have been paid by using GST PMT-06 and that
is the reason why the details of the payment of tax
are required to be furnished in the said form.

Further, Section 39(7) states that the tax should be
paid to the Government before the last date of filing
GSTR-3B. Thus, it is immaterial whether GSTR-3B is

Commissioner [2020 SCC Online Mad 28155], Srinivasa
Stampings vs. SPT [W.P.N0.7129 of 2021]
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filed within due date or not for remittance of tax to
the account of Government.

Hence, it is not correct to state that payment of tax
to Government would occur only upon the filing of
GSTR-3B return.

The taxpayers have been maintaining said ledgers
only for the purpose of accounting, while the entire
tax is paid to the Government directly by using Form
GST PMT-06.

Once the tax is deposited, it should be made
available to the Government for their use and the
Government cannot wait or postpone the utilization
of the said amount until the date of filing GSTR-3B.

No interpretation can be made as held in the
judgement of Jharkhand HC rendered in RSB
Transmission® stating that no payment of tax can be
made until the filing of GSTR-3B.

The date when the amount is deposited or credited
to the Government will be the actual date of
discharge of tax liability.

Section 50(1) deals with the interest, which has to
be paid, if the tax is not paid within the prescribed
period. The prescribed date mentioned in Section
50(1) refers to the last date for payment of GST in
terms of the provisions of Section 39(7).

In the present case, GST amount has been paid by
generating GST PMT-06 before the due date without
any delay. If any amount is deposited after due date,
for the said amount alone, the payment of interest
would arise.

Proviso to Section 50(1) of CGST Act cannot go
beyond the scope of provision of said Section.

Similar view was taken by SC in case of Modipon Ltd.
and Gujarat HC in case of Vishnu Aroma’.

The law laid down by Jharkhand HC in RSB
Transmission and Telangana HC in Megha
Engineering?® are not in line with the provisions of the
CGST Act and Rules made thereunder.

Accordingly, HC held that since the tax amount has
already been credited to the Government within the
prescribed time limit, i.e., before due date, the
question of payment of interest would not arise.

Comments

a. The judgment provides much needed relief
to taxpayers who could not file GSTR-3B
on time but paid the tax in the Electronic
Cash Ledger to prevent interest liability.

b. Since there are divergent High Court
rulings on the subject, the issue is likely to
be finally settled by the Supreme Court.

c. It may have to be analyzed whether the
ruling can be applied to cases where the
tax was short paid in the return, but
sufficient balance was maintained in the
cash ledger.
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