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HC holds transfer of development rights by
landowner to developer under JDA is exigible
to GST

Executive summary

This Tax Alert summarizes a recent judgement of the Telangana High Court (HC)!
on whether transfer of development rights pursuant to joint development
agreement (JDA) can be treated as outright sale of land and hence, outside the
purview of Goods and Services Tax (GST).

Taxpayer is engaged in construction of properties and entered into JDA for
development of land in exchange of undivided share of land in the developed
property. It filed a writ petition before the HC challenging the levy of GST on
transfer of development rights by landowners to developer.

Key observations of the HC are:

Mere execution of JDA for development of land by itself would not mean that
the right, title and ownership of the property or a portion of that property
stands transferred in the name of the developer.

The title of the property stands vested with the landowners and it is only by way
of a separate conveyance deed, that too, after the completion of development
activity, the undivided share of land to the extent the developer is entitled could
be transferred.

Thus, the contention that JDA eventually results in sale of land is incorrect and
misleading.

Further, Notification No. 4/2018 - Central tax (Rate) merely deals with time of
supply of transfer of development rights which always was taxable since the
introduction of GST. Taking Article 246A of the Constitution and extraordinary
powers of the GST Council into consideration, the challenge to the Notification
can safely held to be devoid of merits.

Basis above, HC held that transfer of development rights is not akin to sale of land
and hence, exigible to GST.
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Background

Assessee is engaged in business of construction
activities and entered into Joint Development
Agreement (JDA) with landowners for development
of land in exchange of undivided share of land in the
developed property.

It filed a writ petition before the Telangana HC
challenging the levy of Goods and Services Tax (GST)
on transfer of development rights in land vide JDA.

Taxpayer's contentions

Transfer of development rights in a JDA should be
treated as sale of land and hence, covered under
Entry 5 of Schedule Il to the Central Goods and
Services Tax Act, 2017 (CGST Act).

The net result of execution of JDA is sale of land
belonging to landowners to developer after retaining
part of the area which will be developed by the
developer.

Further, Notification No. 4/2018 - Central Tax
(Rate) imposing GST on transfer of development
rights is ultravires of Article 14, 246A and 265 of
the Constitition of India.

There is no specific mechanism or machinery which
determines the quantom of tax liability upon the
transfer of development rights and there is no
specific provision under the GST law which
determines the rate at which tax has to be levied in
such cases.

Notification being a delegated legislation, cannot
travel beyond the scope of substantive law2.

Moreover, the Notification has been issued invoking
powers under Section 148 of the CGST Act. The said
provision does not confer the Revenue authorities
with the power to levy GST.

Revenue's contentions

Reading the clauses of JDA gives a clear indication
that there is no outright sale of property in the name
of the developer.

Rather, it is a case where the conditions would
clearly indicate that the ownership is retained by the
landowners and the only role of the developer has is
developing the land belonging to the landowner.

Thus, the transfer of development rights is a service
exigible to GST.

2 Rajasthan State Industrial Development and Investment
Corporation v. Subhash Sindhi Co-operative Housing Society,
Jaipur, and others [2013 (5) SCC 427]
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HC ruling

On perusal of the clauses of the JDA, it gives a clear
picture of the fact that mere execution of JDA by
itself would not mean that the right, title and
ownership of the property or a portion of that
property stands transferred in the name of the
developer.

There are certain conditions/ milestones which have
to be crossed before which the taxpyer would be
entitled to have a certain element of right over the
completed constructed area.

As per the terms of the JDA, in case of certain
default on the part of the taxpayer, thereis a
condition of cancelling the contract and under such
situation, the entire rights over the said property
would continue to remain with the landowners.

This again would show that the right and title of the
property even as on date stands vested with the
landowners and not with the taxpayer.

It is only by way of a separate conveyance deed, that
too, after the completion of the development
activity, the undivided share of land to the extent the
taxpayer is entitled could be transferred.

Thus, the contention that JDA eventually results in
sale of land is incorrect and misleading.

The Notification merely deals with time of supply of
transfer of development rights which always was
taxable since the introduction of GST.

Taking Article 246A of the Constitution and
extraordinary powers conferred upon the GST
Council into consideration, the challenge to the
impugned Notification issued by the Government can
be safely held to be devoid of merits.

In view of the above, HC dismissed the writ petition.



Comments

a.

Since the issue of taxability of development
rights is pending before other HCs also, the
matter may not be said to be settled with this
ruling. Further, the same could be challenged
from the perspective of constitutional power.

It is relevant to note that the definition of ‘land’
under other statutes like Land Acquisition Act,
1894 and Andhra Pradesh Land Grabbing
(Prohibition) Act, 1982 was not referred. In the
case of Safiya Bee v. Mohd. Vajahath Hussain,
Supreme Court observed that ‘land" includes
benefits to arise out of the land considering
definition of land as per section 2(c) of Andhra
Pradesh Land Grabbing (Prohibition) Act,
1982.

Considering the provisions of the erstwhile
service tax law, Chandigarh CESTAT had held
that service tax was not payable on transfer of
development rights [2019-TIOL-1514-CESTAT-
CHD].

It is pertinent to note that w.e.f. 1 April 2019,
exemption has been provided to supply of
development rights by landowner to developer
for construction of residential apartments
subject to certain conditions.

EY Tax Alert

Page |3



Our offices

Ahmedabad

22nd Floor, B Wing, Privilon
Ambli BRT Road, Behind Iskcon
Temple, Off SG Highway
Ahmedabad - 380 059

Tel: +91 79 6608 3800

Bengaluru

12th & 13th floor

“UB City,” Canberra Block
No. 24, Vittal Mallya Road
Bengaluru - 560 001

Tel: +9180 6727 5000

Ground Floor, ‘A" wing
Divyasree Chambers

# 11, O'Shaughnessy Road
Langford Gardens
Bengaluru - 560 025

Tel: +9180 6727 5000

Chandigarh

Elante offices, Unit No. B-613 & 614
6th Floor, Plot No- 178-178A
Industrial & Business Park, Phase-I
Chandigarh - 160 002

Tel: +911726717800

Chennai

Tidel Park, 6th & 7th Floor

A Block, No.4, Rajiv Gandhi Salai
Taramani, Chennai- 600 113
Tel: +91 44 66548100

Delhi NCR

Ground Floor

67, Institutional Area

Sector 44, Gurugram - 122 003
Haryana

Tel: +91 124 443 4000

3rd & 6th Floor, Worldmark-1
IGI Airport Hospitality District
Aerocity, New Delhi- 110 037
Tel: +91 1147318000

4th & 5th Floor, Plot No 2B
Tower 2, Sector 126
Gautam Budh Nagar, U.P.
Noida - 201 304

Tel: +91 120671 7000

India Tax

Hyderabad

THE SKYVIEW 10

18th Floor, “SOUTH LOBBY"
Survey No 83/1, Raidurgam
Hyderabad - 500 032

Tel: +91 4067362000

Jamshedpur
1st Floor, Fairdeal Complex
Holding No. 7, SB Shop Area

Bistupur, Jamshedpur - 831 001

East Singhbhum Jharkhand
Tel: +91657 663 1000

Kochi

9th Floor, ABAD Nucleus
NH-49, Maradu PO

Kochi - 682 304

Tel: +91 484 433 4000

Kolkata

22 Camac Street

3rd Floor, Block ‘C’
Kolkata- 700016

Tel: +91336615 3400

Mumbai

14th Floor, The Ruby

29 Senapati Bapat Marg
Dadar (W), Mumbai - 400 028
Tel: +91226192 0000

5th Floor, Block B-2

Nirlon Knowledge Park

Off. Western Express Highway
Goregaon (E)

Mumbai - 400 063

Tel: +91226192 0000

Pune

C-401, 4th floor

Panchshil Tech Park, Yerwada
(Near Don Bosco School)
Pune - 411 006

Tel: +91 204912 6000

Insights | Download the EY India Tax Insights App

Ernst & Young LLP

EY | Building a better working world

About EY

EY exists to build a better working world, helping to create
long-term value for clients, people and society and build
trust in the capital markets.

Enabled by data and technology, diverse EY teams in over
150 countries provide trust through assurance and help
clients grow, transform and operate.

Working across assurance, consulting, law, strategy, tax
and transactions, EY teams ask better questions to find new
answers for the complex issues facing our world today.

EY refers to the global organization, and may refer to one
or more, of the member firms of Ernst & Young Global
Limited, each of which is a separate legal entity. Ernst &
Young Global Limited, a UK company limited by guarantee,
does not provide services to clients. Information about how
EY collects and uses personal data and a description of the
rights individuals have under data protection legislation are
available via ey.com/privacy. EYG member firms do not
practice law where prohibited by local laws. For more
information about our organization, please visit ey.com.

Ernst & Young LLP is one of the Indian client serving member firms of EYGM
Limited. For more information about our organization, please visit
www.ey.com/en_in.

Ernst & Young LLP is a Limited Liability Partnership, registered under the
Limited Liability Partnership Act, 2008 in India, having its registered office at
9th Floor, Golf View Corporate Tower B, Sector 42, Golf Course Road,
Gurugram, Haryana - 122 002.

© 2024 Ernst & Young LLP. Published in India.
All Rights Reserved.

This publication contains information in summary form and is therefore
intended for general guidance only. It is not intended to be a substitute for
detailed research or the exercise of professional judgment. Neither EYGM
Limited nor any other member of the global Ernst & Young organization can
accept any responsibility for loss occasioned to any person acting or refraining
from action as a result of any material in this publication. On any specific
matter, reference should be made to the appropriate advisor.

ey.com/en_in

X @EY_India m EY YDI] Tuhe EY India n EY Careers India @ey_indiacareers



