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HC holds proceedings initiated by more than
one tax authority ultra-vires in absence of
notification providing for cross-
empowerment

Executive summary

This Tax Alert summarizes a recent judgement?® of the Madras High Court (HC). The
issue involved was whether taxpayers who have been assigned either to the Central
tax authorities or the State tax authorities under the respective Goods and Services
Tax (GST) enactments can be subjected to investigation and proceedings by their
counterparts.

The key observations of the HC are:

Section 6(1) of the respective GST enactments empowers Government to
issue notification on the recommendation of GST Council for cross-
empowerment.

Since, no notifications have been issued for cross-empowerment with the
advice of GST Council, except for the purpose of refund of tax, impugned
proceedings are to be held without jurisdiction.

Thus, if an assessee has been assigned administratively with the Central
authorities basis the Circular, the State authorities have no jurisdiction to
interfere with the assessment proceedings in absence of a corresponding
notification.

Similarly, if a taxpayer has been assigned to the State authorities, the officers
of the Central tax cannot interfere although they may have such intelligence
regarding the alleged violation by the taxpayer.

Basis above, HC quashed the proceedings by counterparts and directed the
appropriate tax authority to initiate proceedings for purported loss of revenue.
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Background

The taxpayers in the present batch matter have been
assigned either to the Central tax officers or to the
State tax officers under the respective Goods and
Services Tax (GST) enactments.

The Central tax officers initiated proceedings against
the taxpayers who have been assigned to the State
authorities and vice versa.

Petitioners challenged the proceedings initiated by
the counterparts.

Taxpayer's contentions

In the 9t GST Council meeting held on 16 January
2017, a decision was taken regarding cross-
empowerment to ensure a single interface with
authorities for the future GST Laws.

It was also decided that both the Central and the
State tax administrations shall have the power to
take intelligence-based enforcement action in
respect of the entire value chain.

First impetus for cross-empowerment was given vide
Circular No.1/2017-GST (Council) dated 20
September 2017. The Circular was issued for
division of taxpayer base between the Centre and
States to ensure a single interface under GST
enactments.

The Circular mentioned that suitable notifications
regarding cross-empowerment of State and Central
tax officers are being issued separately.

GST Council in its 22" meeting held on 6 October
2017 addressed the concern arising out of the gap
between the issuance of notifications.

The Central Government issued Notification No.
39/2017- Central Tax on 13 October 2017 to
empower state officers to be the proper officer for
the purpose of refund of tax under GST.

Separate draft notification was also circulated in GST
Council meeting for the purpose of Section 6 which
would have entitled cross-empowerment for other
purposes.

However, these notifications continue to remain as
draft notifications till date.

During the 22" meeting, it was highlighted that
there was disagreement over the issue relating to
place of supply rules under IGST Act. Due to
persistent differences on cross-empowerment
relating to the said issue, notification regarding
cross-empowerment in respect of other matters
were deferred.

Thus, there is no cross-empowerment.
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HC's ruling

Powers of assessment has been vested with the
proper officers to whom the assessees have been
assigned by virtue of Circular No. 01/2017-GST.

Under Section 3 of the respective Central and State
GST enactments, both the Central Government and
the State Government have appointed a “class of
officers” for the purpose of enforcement of the
respective enactments.

Under Section 4(1) of the enactments, the Board?
and the State Government, can appoint such officers
as they may deem fit to be the officers.

As per section 4(2) of CGST Act, the Board can
authorize any officer referred to in Section 3 to
appoint officers of the Central Tax below the rank of
Assistant Commissioner to be the Central Tax Officer
for the administration of the CGST Act alone. Thus,
under Section 4(2), there can be only a linear
delegation.

Similar provisions are there under SGST enactments.

These provisions are pari materia with Section 4 of
the Customs Act, 1962 and Section 12(E) of the
Central Excise Act, 1944,

Section 6 of the CGST Act and TNGST Act are
relevant for cross-empowerment.

It is slightly different from the respective Model GST
laws which contemplated wide powers with the
Board/Commissioner to delegate the powers to
officers from their counterpart Department.

Section 6(1) of the GST enactments empowers
Government to issue notification on the
recommendation of GST Council for cross-
empowerment.

However, no notification has been issued under
Section 6(1) except for the purpose of refund.

Since, there is no notification issued for cross-
empowerment with the advice of GST Council,
except for the purpose of refund of tax, impugned
proceedings are to be held without jurisdiction.

Thus, if an assessee has been assigned
administratively with the Central authorities basis
the Circular, the State authorities have no
jurisdiction to interfere with the assessment
proceedings in absence of a corresponding
notification.

Similarly, if a taxpayer has been assigned to the
State authorities, the officers of the Central tax
cannot interfere although they may have such
intelligence regarding the alleged violation by the
taxpayer.
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Comments

a.

The ruling is likely to benefit the industry
and eliminate parallel proceedings by
Central as well as State officers.

There are divergent rulings of high courts
on the issue of parallel proceedings,
however, the ground of absence of
relevant Notification regarding cross-
empowerment under the law, has not been
discussed in any of the earlier rulings.

The matter is expected to be taken up by
the GST Council, recommending the
issuance of relevant notification once the
difference between the Center and States
is reconciled.

Apart from cross-empowerment, conflicts
have arisen regarding multiple
proceedings being initiated by different
wings of the same department, i.e.,
jurisdictional officer, audit wing, anti-
evasion wing, DGGI etc.
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