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Malaysian developments

Public Ruling No. 2/2021 - Tax Deduction for

Sponsoring Arts, Cultural and Heritage Activities

The Inland Revenue Board (IRB) recently issued Public Ruling (PR) No.
2/2021: Tax Deduction for Sponsoring Arts, Cultural and Heritage
Activities, dated 8 July 2021. The new 10-page PR comprises the
following paragraphs and sets out four examples:

1.0
2.0
3.0
4.0
5.0

6.0
7.0

Objective

Relevant provisions of the law

Interpretation

Introduction

Application of approval for sponsorship and letter of approval
for tax deduction

Tax deduction

Disclaimer

Broadly, the PR explains the tax deduction available to companies that
sponsor any approved local or foreign arts, cultural and heritage
activities in Malaysia under Section 34(6)(k) of the Income Tax Act
1967 (ITA).



The PR outlines the following criteria that must be
met for a sponsor to qualify for the tax deduction:

» The sponsorship must be for the types of activities
or programmes (e.q. stage performances, festivals
or fairs) related to arts, culture and heritage, as
identified by the Ministry of Tourism, Arts and
Culture Malaysia (MOTAC).

» The sponsorship must be in the form (e.qg. cash,
prize sponsorship) determined by MOTAC.

The PR stipulates that an organizer, representative or
programme owner is required to obtain a supporting
letter of sponsorship from MOTAC before securing
sponsorships for the proposed activities or
programmes. The application must be submitted at
least 30 days before the activity or programme is
carried out. If approved, the letter issued by MOTAC
may then be used to source for sponsorships from
private or corporate sponsors.

The PR further stipulates that upon execution of the
activity or programme, the organizer, representative
or programme owner is then required to obtain a
letter of approval for tax deduction by submitting an
application to MOTAC no later than 90 days after the
activity or programme has been carried out.

The PR also explains and provides examples to
demonstrate the tax deduction (and its limit) available
to companies that sponsor any approved local or
foreign arts, cultural and heritage activities in
Malaysia, as well as the supporting documents to be
produced in the event of an audit.

Further details are available in the Guidelines on Tax
Deduction on Sponsorship of Arts, Cultural and
Heritage Activities under Subsection 34(6)(k) of the
Income Tax Act 1967 (ITA), which are available in the
following link: Sponsorship Tax Deduction Incentives -
Ministry of Tourism, Arts and Culture Malaysia Official

Portal (motac.gov.my)
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Stamp duty exemption on the
purchase of residential property under

the National Home Ownership
Campaign 2021

Under the Supplementary Strategic Programme to
Empower the People and Economy (PEMERKASA
Plus) announced on 31 May 2021, the Government
proposed to extend the waiver of stamp duty on the
instruments of transfer and loan agreements for the
purchase of residential property priced from
RM300,001 to RM2.5 million as part of the Home
Ownership Campaign (HOC). The stamp duty
exemption will be extended to 31 December 2021
(previously 31 May 2021) (see Special Tax Alert No.
4/2021).

To legislate this proposal, the following Exemption
Orders were gazetted on 12 July 2021:

» Stamp Duty (Exemption) (No. 4) Order 2021
[P.U.(A) 301]

» Stamp Duty (Exemption) (No. 5) Order 2021
[P.U.(A) 302]

The Exemption Orders will only apply if:

(a) The sale and purchase agreement (SPA) for the
purchase of the residential property is between an
individual and a property developer.

(b) The purchase price in the SPA is a price after a
discount of at least 10% from the original price
offered by the property developer, except for a
residential property which is subject to controlled
pricing.

(c) The SPA is executed between 1 June 2021 and 31
December 2021 and is stamped at any branch of
the IRB.
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A HOC 2021 Certification issued by the Real Estate
and Housing Developers' Association (REHDA)
Malaysia, Sabah Housing and Real Estate Developers’
Association (SHAREDA) or Sarawak Housing and Real
Estate Developers' Association (SHEDA) will need to
be submitted by the individuals to the IRB in order to
obtain the exemptions.

The following definitions have also been provided in
the Exemption Orders:

a. Residential property

A house, a condominium unit, an apartment or a
flat, purchased or obtained solely to be used as a
dwelling house and includes a service apartment
and a small office home office (SOHO) for which
the property developer has obtained approval for
a Developer’s License and Advertising and Sales
Permit under the Housing Development (Control
and Licensing) Act 1966, Housing Development
(Control and Licensing) Enactment 1978, Sabah
or Housing Development (Control and Licensing)
Ordinance 2013, Sarawak

b. Individual
Purchaser of a residential property who is a
Malaysian citizen or co-purchasers of a residential
property who are Malaysian citizens

c. Property developer
Property developer registered with REHDA
Malaysia, SHAREDA or SHEDA

The Exemption Orders are deemed to have come into
operation on 1 June 2021.

Stamp Duty (Exemption) (No. 4) Order 2021

The Order provides that any loan agreement to
finance the purchase of a residential property valued
from RM300,001 to RM2.5 million under the HOC
2021, will be exempted from stamp duty.
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Stamp Duty (Exemption) (No. 5) Order 2021

The Order provides that all instruments of transfer
for the purchase of a residential property valued from
RM300,001 to RM2.5 million (based on market value)
under the HOC 2021, will be exempted from stamp
duty in respect of up to RM1 million of the market
value of the residential property. Stamp duty of 3% is
to be charged on the value of the residential property
in excess of RM1 million.

Public Ruling No. 3/2021 - Special

Allowances for Small Value Assets

The IRB has recently issued PR No. 3/2021: Special
Allowances for Small Value Assets, dated 21 July
2021. This new 22-page PR replaces PR No.
10/2014, which was issued on 31 December 2014
and subsequently amended on 11 May 2016 (see Tax
Alerts No. 2/2015 and No. 12/2016). The new PR
comprises the following sections and sets out nine
examples:

1.0  Objective

2.0 Relevant provisions of the law

3.0 Interpretation

4.0 Introduction

5.0  Application of the relevant provisions of the
law

6.0  Option to claim special allowances for small
value assets (SVAs)

7.0  Tax treatment prior to the year of assessment
(YA) 2020

8.0  Tax treatment effective from YA 2020

9.0  Steps to claim special allowances

10.0 Taxtreatmentin relation to the special

allowances for small and medium companies

Tax treatment in relation to the special

allowances for non-small and medium

companies

Maximum limit of special allowance claims for

small and medium companies

11.0

12.0
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13.0 Person not eligible to claim special allowances

14.0 Hire purchase of SVAs
15.0 Disposal of SVAs

16.0 Record-keeping

17.0 Updates and amendments
18.0 Disclaimer

The contents of the new PR are broadly similar to the
earlier PR. Some of the key changes are as outlined
below:

» The PR has been updated mainly to explain and
provide examples to reflect the following
legislative changes which were enacted via the
Finance Act 2019:

(a) Effective from YA 2020, taxpayers are eligible
for a special capital allowance claim of 100%
on assets valued at RM2,000 (previously
RM1,300) or less per asset. This is subject to a
maximum claim of RM20,000 (previously
RM13,000) for each YA. However, the
RM20,000 restriction is not applicable to small
and medium enterprises (SMEs).

(b) Effective from YA 2020, only SMEs having
gross income from a source or sources
consisting of a business of not more than
RM50 million for the relevant YA are eligible
for the unlimited special capital allowance
claims on SVAs.

Further guidance on this requirement is
provided in Practice Note No. 4/2020 (see Tax
Alert No. 2/2021).

» The new PR outlines the steps that can be
followed to facilitate the determination of special
capital allowance claims for a YA.

» An example has been included in the new PR to
demonstrate that an investment holding company
that is not listed on Bursa Malaysia is not eligible
for the special capital allowance claim.
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Overseas developments

G20 Finance Ministers endorse key

components of global tax changes and
invite holdouts to back the agreement

On 9-10 July 2021, the G20 Finance Ministers and
Central Bank Governors met in Venice. At the
conclusion of the meeting, a joint communiqué

(the communiqué) on key topics discussed at the
meeting was issued. With respect to the ongoing
G20/0ECD project on addressing the tax challenges
arising from the digitalization of the economy (the
"BEPS 2.0 project”), the Finance Ministers endorsed
the key components of the two pillars on reallocation
of profits and a global minimum tax as set out in the
Statement released by the OECD/G20 Inclusive
Framework on Base Erosion and Profit Shifting
(BEPS) on 1 July 2021. They also called on the
Inclusive Framework to swiftly address the remaining
issues, finalize the design elements within the agreed
framework and provide an implementation plan for
the two pillars by the October G20 Finance Ministers
meeting. In addition, they invited the Inclusive
Framework member jurisdictions that have not yet
joined the agreement to do so.

Detailed discussion
Background

On 12 October 2020, the OECD released a series of
major documents in connection with the BEPS 2.0
project. These documents included Blueprints on
Pillar One (on new nexus and profit allocation rules)
and Pillar Two (on new minimum tax rules), whereby
stakeholder comments were requested through a
public consultation. At the same time, the OECD also
released a lengthy Economic Impact Assessment that
was prepared by the OECD Secretariat.

The cover statement by the Inclusive Framework that
accompanied the Blueprints indicated that while the
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Inclusive Framework had not reached a consensus
agreement in 2020, which had been the target, it had
agreed to keep working to swiftly address the
remaining issues with a view to bringing the process
to a successful conclusion by mid-2021.

On 1 July 2021, the Inclusive Framework issued the
“Statement on a Two-Pillar Solution to Address the
Tax Challenges Arising from the Digitalisation of the
Economy” which reflected the agreement of 130 of
the 139 member jurisdictions on key components of
the two pillars of the BEPS 2.0 project. This followed
earlier expressions of strong support for the work on
the BEPS 2.0 project that were issued at the
conclusion of the G7 Finance Ministers and Central
Bank Governors meeting in London on 4-5 June 2021
and at the conclusion of the G7 Leaders’ summit in
Cornwallon 11-13 June 2021.

OECD Secretary-General report

On 5 July 2021, the OECD Secretary-General
delivered a tax report to the G20 Finance Ministers
and Central Bank Governors providing an
international tax update. The report included an
update on the 1 July Statement and indicated that
since its release, Peru had joined the agreement. The
report describes the agreement as a historic success
that draws on the work done under the G20
leadership to ensure more transparency and fairness
in the international tax system through the tax
transparency efforts and the original BEPS project.
According to the report, the current international tax
system is no longer fit for the increasing challenges
of globalization and digitalization, and these
challenges can only be effectively addressed through
a multilateral solution.

The report also briefly covers tax policy and climate
change, stating that the OECD stands ready to
facilitate international dialogue and cooperation and
to build bridges between countries and regions
adopting different policy approaches on the path to
net zero emissions. In this regard, the report notes
that Finance Ministers have a key role to play,
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particularly with respect to the use of pricing or
equivalent measures as a component of mitigation
policy packages.

The report concludes with an update on tax and
development matters, indicating that for the October
2021 G20 Finance Ministers meeting, the OECD will
present a requested report on progress made by
developing countries participating in the Inclusive
Framework and possible areas where domestic
resource mobilization efforts could be further
supported.

Following the release of the report, the OECD
announced that Saint Vincent and the Grenadines had
also joined the agreement, bringing the total number
of supporting jurisdictions to 132.

The G20 communiqué

The communiqué issued on 10 July 2021 at the close
of the G20 Finance Ministers and Central Bank
Governors meeting includes the following paragraph
on the BEPS 2.0 project:

After many years of discussions and building on the
progress made last year, we have achieved a historic
agreement on a more stable and fairer international
tax architecture. We endorse the key components of
the two pillars on the reallocation of profits of
multinational enterprises and an effective global
minimum tax as set out in the “Statement on a two-
pillar solution to address the tax challenges arising
from the digitalisation of the economy” released by
the OECD/G20 Inclusive Framework on Base Erosion
and Profit Shifting (BEPS) on July 1. We call on the
OECD/G20 Inclusive Framework on BEPS to swiftly
address the remaining issues and finalise the design
elements within the agreed framework together with
a detailed plan for the implementation of the two
pillars by our next meeting in October. We invite all
members of the OECD/G20 Inclusive Framework on
BEPS that have not yet joined the international
agreement to do so. We welcome the consultation
process with developing countries on assessing
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progress made through their participation at the
OECD/G20 Inclusive framework on BEPS and look
forward to the Organisation for Economic Co-
operation and Development (OECD) report in October.

In the communiqué, the Finance Ministers also
welcomed the constructive discussions at the G20
High-Level Tax Symposium on Tax Policy and Climate
Change, which took place on 9 July 2021 and which
explored how tax, in conjunction with requlatory
policies, can contribute to reaching environmental
objectives. The Symposium provided an opportunity
for reflection upon how G20 Finance Ministers can
incorporate this area of economic policy into their
work in the future. The communiqué noted the Venice
International Conference on Climate on 11 July and
its focus on the role of global policies and private
sector finance in addressing climate change.

Implications

The proposals being developed in the BEPS 2.0
project contemplate significant changes to the overall
international tax architecture under which
multinational businesses operate. The endorsement
by the G20 Finance Ministers of the key components
of the two pillars of the project that have been agreed
by 132 Inclusive Framework member jurisdictions is
an important step in advancing the work on these
proposals. Moreover, the G20 Finance Ministers are
calling for finalization of the agreement and a
detailed implementation plan by October 2021.

However, there is significant work to be done in the
Inclusive Framework to flesh out the technical details
and address the remaining open issues. There will
also be further discussions with the seven Inclusive
Framework jurisdictions that have not supported the
agreement reflected in the July Statement. Looking
beyond the October 2021 target for the final
agreement, the implementation process for each of
the pillars will need to play out in countries around
the world creating further complexity.
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It is important for companies to follow these
developments closely as they unfold in the coming
months and to evaluate the potential impact of the
proposed international tax changes on their
businesses. Looking ahead, companies will also need
to monitor activity in relevant countries related to the
implementation of agreed rules through changes in
domestic tax law and bilateral or multilateral
agreements.

Companies should also follow global developments
with respect to tax policy and climate change,
including activity in the G20, OECD and EU.

German Ministry of Finance issues
updated guidance on extraterritorial

taxation of IP, extending deadline for
applicability of retroactive exemption
in “clear’ treaty cases

On 14 July 2021, the German Ministry of Finance
published an update to the guidance issued on 11
February 2021 addressing the currently discussed
non-resident taxation of royalty income and capital
gains relating to rights solely because these rights
are registered in a public German book or register
(for background, see EY Global Tax Alert, German
Ministry of Finance finalizes quidance on German
extraterritorial taxation of intellectual property,
dated 11 February 2021).

The update essentially extends the cut-off date and
filing deadline for the application of a retroactive
exemption for “clearly” treaty-protected royalty
payments and stipulates that this procedure is
applicable for payments made in the past or by 30
June 2022 (before the updated guidance, the
applicable cut-off date was 30 September 2021).
Further, the deadline to file an application for
exemption as the key requirement for this procedure
has been pushed to 30 June 2022 (the deadline was
previously 31 December 2021).
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Detailed discussion
Extraterritorial taxation

“Extraterritorial” intellectual property (IP)
transactions include the licensing or sale of IP rights
between, or in the case of a sale, by parties not
resident in Germany.

Based on the wording of the German statute
provisions (Sec. 49 (1) No. 2f and No. 6 Income Tax
Act (ITA)), where a non-German resident person
licenses or sells IP that is registered in a German
public register (German-nexus IP), Germany can
claim a taxing right under domestic law.

Under the plain language of the statute, a German
taxation right may cover German-nexus IP licensing
or sale transactions which take place solely between,
or in the case of a sale by, non-resident parties. The
statute also does not differentiate transactions which
occur between related or unrelated parties.

Taxation of royalty income is generally administered
by way of a withholding tax of 15.825% to be
withheld, declared and transferred by the licensee. A
capital gain is generally taxed through a non-resident
tax return to be filed by the seller. The rule is
currently subject to a controversial debate and is
causing significant issues to both taxpayers as well as
the German tax authorities.

Royalty payments already made or to be made by
30 June 2022

The guidance stipulates that a licensee can abstain
from withholding, declaring and transferring
withholding tax on royalty payments made to a
foreign licensor in the past or by 30 June 2022, if the
following requirements are met:

» The debtor of the remuneration, the licensee, is
not resident in Germany at the time of the
payment. For a corporation, this means that it has
neither its corporate seat nor its effective place of
management in Germany.
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» Therecipient of the remuneration, the licensor, is
resident in a jurisdiction with which Germany has
an applicable treaty in place at the time of the
payment. Further, the licensor needs to be:

- Actually entitled to treaty benefits

- The beneficial owner of the income for
purposes of the treaty

- Able to meet the requirements of the German
anti-treaty shopping rules

» The licensor files an application for an exemption
from withholding taxes with the Federal Central
Tax Office by 30 June 2022 (to the extent the
application includes the years 2013 and before,
with a copy of the application to be sent to the
local tax office (Munich)). A separate application
for the licensor is required for each license
agreement unless the different contracts are
entered into between the same parties. This
means that multiple contracts between a specific
licensor and the same licensee can be covered by
one application, but separate applications are to
be filed if a licensor has multiple licensees.

» Together with the application, all agreements

relating to the remuneration covered by the

application are to be disclosed to the Federal

Central Tax Office. In addition, for group internal

transactions, there is a requirement to disclose all

additional agreements conveying the same rights
to other related parties.

German translation of the essential sections of

the agreements disclosed in accordance with the

above is to be provided in addition to the original
documents. According to the guidance, the
essential sections concern the conveyance of the
rights, the ownership of the rights as well as the
remuneration and payment terms.

v

A licensee can only abstain from withholding tax if all
these requirements are cumulatively met for a
specific licensor. The guidance further allows that a
licensee, instead of a licensor, may apply for the
exemption if the licensor authorizes the licensee to
do so. If the license no longer exists, the licensee can
apply for an exemption even without the
authorization of the licensor, if it can be
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demonstrated that the (former) licensor is either not
able to or not willing to do so.

In addition, this simplification is not applicable in
cases where the actual eligibility of the licensor for
treaty benefits is doubtful, taking into account not
only the treaty but also the German domestic anti-
treaty shopping rules. According to the guidance,
relevant doubts exist particularly in the case of dual-
resident or hybrid entities or in the case of other
qualification mismatches. If the recipient of the
royalty payments is a tax transparent partnership for
German tax purposes, the guidance allows application
of this relief if the requirements are met at the level
of the partners.

If the Federal Central Tax Office rejects the
application for an exemption from withholding tax,
the 11 February guidance provides that all
withholding tax returns for the remuneration in
guestion must be filed within one month after the
rejection. This applies even if an appeal is filed
against the rejection of the application. The guidance
is not entirely clear whether this only applies to
withholding tax on payments for which the licensee
abstained from withholding in accordance with the
guidance or whether this also applies to “historic”
royalty payments.

Royalty payments made after 30 June 2022

The exception explained above does not apply to
royalty payments received by a licensor after 30
June 2022. According to the 11 February guidance,
the general provisions of the ITA should apply in this
regard.

Capital gain transactions and income determination

The updated guidance does not provide for any
changes to the stipulations regarding capital gain
transactions or income determination included in the
original guidance dated 11 February 2021 (see EY
Global Tax Alert cited above on 11 February guidance
for details).
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Implications

The extension of the applicable cut-off date and filing
deadline for a retroactive exemption in treaty-
protected cases is a positive response by the tax
authorities, in light of: (i) the expected processing
time of filed applications given the very high number
of filings; and (ii) a potential re-evaluation of the
overall issue in summer 2022.

However, it is entirely unclear whether another
legislative attempt will be made in this regard and it is
still necessary to carefully review and assess the next
steps for affected businesses. If applications for
(retroactive) exemptions from withholding taxes are
filed, it appears crucial to prepare the applications
with utmost care and supported by substantial
documentation given the significant adverse
conseqguences of a rejection (i.e. the requirement to
file withholding tax returns within one month after
rejection).
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Important dates

31 July 2021

31 July 2021

31 July 2021

15 August 2021

31 August 2021

31 August 2021

31 August 2021

6" month revision of tax estimates
for companies with January year-
end

9t month revision of tax estimates
for companies with October year-
end

Statutory deadline for filing of
2020 tax returns for companies
with December year-end. As a
concession, this deadline is
extended to 30 September 2021
pursuant to the RF Filing
Programme (Amendment 3/2021).

Due date for monthly instalments

6" month revision of tax estimates
for companies with February year-
end

9t month revision of tax estimates
for companies with November year-
end

Statutory deadline for filing of
2021 tax returns for companies
with January year-end. As a
concession, this deadline is
extended to 31 October 2021
pursuant to the RF Filing
Programme (Amendment 3/2021).
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