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Property rich or not 
property rich: that is the 
question 
 

International Tax Review 
ranked EY Russia Tax & Law 
practice as a leading tax firm 
(Tier 1) in Russia in its annual 
World Tax guide for 2018. 

 

What has happened? 

In Letter No. SD-4-3/23559 issued on 20 November, the Federal 
Tax Service addresses issues involved in determining the 
proportion of a company’s assets that is made up of immovable 
property situated in Russia for the purposes of the taxation of 
income from companies that directly or indirectly own such 
property. 

In detail 

The Tax Code (Article 309, clause 1, subsection 5) requires tax to 
be paid in Russia on sales of shares/ownership interests (and 
financial instruments derived from such shares/interests) in 
companies that derive more than 50% of their asset value from 
immovable property situated in Russia. This applies to sales of 
shares not traded on the organized securities market. 
Furthermore, the Russia-Japan tax treaty provides for the highest 
rate of income tax to be applied to dividends paid by Russian 
companies that derive 50% or more of their asset value directly or 
indirectly from immovable property.  
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Until recently, there was no clear procedure for 
calculating the proportion of Russian immovable 
property in a company’s assets, which could lead 
to disputes with the tax authorities. 

In particular, taxpayers faced the problem of 
what information about the value of property 
should be used in determining a direct or 
indirect ownership interest in Russian property, 
at which date the value of property should be 
determined and which assets should be included 
in the calculation. 

In its letter, the Federal Tax Service sheds light 
on a number of issues relating to the tax 
treatment of capital gains under Article 309 of 
the Tax Code and tax treaties and the taxation of 
dividends under the tax treaty between Russia 
and Japan. In particular, the following points are 
made: 

 According to the FTS, the proportion of 
immovable property should be calculated 
using the book value shown in the most 
recent company reports at the time the 
calculation is made, such as quarterly, 
semi-annual or annual reports. Given that 
only annual reports are mandatory under 
Russian law, the question remains of 
whether interim reports should be used if 
neither the law nor the taxpayer’s 
accounting policies require the preparation 
of such reports. 

 For their part, foreign companies should 
base their calculations on financial 
statements prepared in accordance with 
their personal law. Asset values expressed 
in foreign currency should be translated 
into roubles using the official exchange 
rate current on the reporting date. There 
may be cases where the preparation of 
financial statements is not required by the 
law of a particular country or by personal 
law. In this case, if no financial statements 
are prepared, the question remains of 
what information should be used. 

 Since unfinished construction projects are 
classed as immovable property under 
Article 130 of the Civil Code, they should 
be included in the calculation. The Civil 
Code provides that immovable property is 
subject to state registration. However, the 
Federal Tax Service refers to “investments 

in unfinished construction”. This makes it 
unclear precisely which unfinished projects 
should be included in the calculation of 
property ownership: all of them or only 
those that have been registered (given 
that, for example, expenditures on all 
unfinished construction projects are 
recorded under “investments non-current 
assets” in statutory accounts). 

 Immovable property that is classed as such 
under Russian law (aircraft, ships and 
inland water vessels) should be included in 
the calculation of the proportion of 
Russian property for the purposes of 
applying subsection 5 of clause 1 of Article 
309 of the Tax Code. Where individual tax 
treaties do not class such property as 
immovable, the assets in question should 
not be included in the calculation for the 
purposes of applying tax treaty provisions. 

 The FTS also observes that where 
information needed for the calculation is 
not available in published financial 
statements, it may be requested from the 
company in relation to which the 
calculation is made. The information in 
question may be provided to tax agents in 
the form of an overall figure representing 
the proportion of Russian immovable 
property. 

The Tax Service’s letter also provides formulae 
for calculating direct and indirect interests in 
immovable property situated in Russia. For 
example, a direct interest is calculated as the 
ratio of the book value of immovable property to 
total assets, multiplied by 100%. 

In the case of indirect ownership, the calculation 
requires the use of a more complex formula, 
which the Federal Tax Service supports with an 
example. An indirect interest in immovable 
property would be calculated as follows: 

 

OwnInt(A) =
 Own(A;B)∗ImmPr(B)

Assets(B)⁄

Assets (А)
∗

100% , 
Where: 

 OwnInt(A) = the indirect interest of 
Company A in Russian immovable property 
of Company B; 
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 Own(A;B) = the book value of investments 
by Company A in the capital of Company B 
and/or in a collective investment vehicle of 
Company B; 

 ImmPr(B) = the book value of Russian 
immovable property of Company B; 

 Assets(B) = the book value of all assets of 
Company B; 

 Assets(A) = the book value of all assets of 
Company A. 

It is important to note that, in the case of 
indirect participation, it is not the ownership 
interest in the subsidiary that figures in the 
calculation, but the book value of financial 
investments in capital and/or collective 
investment vehicles (such as a unit investment 
fund, trust, etc.). The fact that this approach is 
set out in the FTS’s letter does not wholly rule 
out the possibility that the tax authorities would 
challenge a calculation based on the nominal 
value of investments if the value of net assets 
significantly exceeded that nominal value. 

The Federal Tax Service also states that the 
aggregate value of direct and indirect interests 
is determined by totalling the values calculated 
using the above formulae. 

What action is recommended? 

Although the Tax Service’s comments cover 
many issues relating to the determination of 
direct and indirect interests in immovable 
property situated in Russia, there are some 
issues that remain unclear. For example: 

 whether expenditures on unfinished 
construction should be included in the 
calculation 

 how the proportion of immovable property 
is to be calculated in the case of indirect 
ownership via multiple companies (Russian 
and/or foreign) 

 the current extensive practice of movable 
property being reclassified as immovable 
property may also affect the calculation of 
the proportion of immovable property 

In addition, although the letter does not make 
specific mention of items of immovable property 
not classed as depreciable assets (such as 
property recorded in accounts as goods), such 
assets must be included in the calculation. 

We recommend that companies review their 
assets and unfinished construction projects 
carefully to assess whether they should be 
classed as immovable property in calculating 
direct or indirect interests. Particular attention 
should be paid to assets of companies in which 
shares/interests are to be bought or sold in the 
near future. Where there is less than 100% 
ownership of shares/interests in companies 
owning immovable property in Russia, it makes 
sense to calculate the ownership interest in 
Russian immovable property using multiple 
methods, including based on ownership interest 
in the subsidiary. 

We would be happy to assist you in determining 
whether individual assets should be classed as 
immovable property and analysing the tax 
treatment of sales of shares/interests in 
companies that derive over 50% of their asset 
value from immovable property situated in 
Russia. 
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About EY 

EY is a global leader in assurance, tax, transaction and advisory 
services. The insights and quality services we deliver help build 
trust and confidence in the capital markets and in economies 
the world over. We develop outstanding leaders who team to 
deliver on our promises to all of our stakeholders. In so doing, 
we play a critical role in building a better working world for our 
people, for our clients and for our communities. 

EY works together with companies across the CIS and assists 
them in realizing their business goals. 5,500 professionals work 
at 19 CIS offices (in Moscow, Ekaterinburg, Kazan, Krasnodar, 
Novosibirsk, Rostov-on-Don, St. Petersburg, Togliatti, 
Vladivostok, Almaty, Atyrau, Nur-Sultan, Baku, Bishkek, Kyiv, 
Minsk, Tashkent, Tbilisi, Yerevan). 

EY refers to the global organization, and may refer to one or 
more, of the member firms of Ernst & Young Global Limited, 
each of which is a separate legal entity. Ernst & Young Global 
Limited, a UK company limited by guarantee, does not provide 
services to clients. For more information about our 
organization, please visit ey.com. 
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