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Supreme Court 

Resolution on the 

Application of Private 

International Law 

Russia’s Supreme Court has issued guidance on the application 
of certain provisions of private international law in Resolution 
No. 24 of 9 July 2019 “On the Application of Provisions of 
Private International Law by Courts of the Russian Federation”. 

Among other things, it answers the following questions: 

 What law governs an agreement on the establishment of 
a legal entity and a shareholders’ agreement? 

 How should parties agree on applicable law? 

 Can the chosen applicable law subsequently be changed? 

 Is it permissible for different parts of the same 
agreement to be governed by different law? 

 Is it permissible to conclude an alternative agreement on 
applicable law? 

 Can parties choose a neutral law? 

 What happens if parties do not properly reference 
Incoterms used in a contract? 

Read on for more detail.  
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In detail: 

General Points 

1. The list given in the Civil Code of foreign 
elements which occasion the need for 
applicable law to be determined by the 
courts is not exhaustive (clause 1 of 
Article 1186 of the Civil Code)  

In accordance with clause 1 of Article 1186 of 
the Civil Code, courts should determine the law 
applicable to a legal relationship where a foreign 
party is involved or the relationship is 
complicated by a foreign element, including 
where the object of the relationship is situated 
abroad. 

The Supreme Court asserts that this list (foreign 
party and foreign object) is not exhaustive. A 
foreign element may be an action or event 
(circumstance) occurring abroad that results in 
the creation, alteration or termination of a civil 
law relationship. 

The circumstance in question may, for instance, 
consist in the conduct of commercial activity (for 
example, the Vienna Convention defines the 
place of business of an enterprise not as its 
address but as the place where it actually carries 
on activity)1. Or, for example, the application of 
the Convention on the Contract for the 
International Carriage of Goods by Road 
depends on the place of shipment and place of 
delivery of goods rather than the location of the 
parties to a contract2.  

2. What factors determine “closest 
connection”? 

In accordance with clause 2 of Article 1186 of 
the Civil Code, where it is impossible to 
determine the applicable law a court should 
apply the law of the state with which the civil law 
relationship is most closely connected. 

According to the Supreme Court, the court 
should consider the predominant connection of 

                                                             

 

 

1 Paragraph 3 of Article 1 and Article 10 of the United 
Nations Convention on Contracts for the International Sale 
of Goods 

the various elements of a legal relationship with 
the law of a particular state. 

The court should take into account the place of 
residence, nationality, main place of business 
and place of incorporation of the parties, the 
location of a company subdivision which was 
involved in the conclusion of a contract, the 
location of an object of civil rights and the place 
of performance of an obligation. 

The court may also consider the question of 
which country’s law would best serve the 
observance of the generally accepted principles 
on which civil law and its institutions are built. 

3. What constitutes an overriding 
mandatory rule? 

In accordance with Article 1192 of the Civil 
Code, the court should apply Russian overriding 
mandatory rules to relationships irrespective of 
the parties’ choice of applicable law. 

The Supreme Court takes the view that not 
every mandatory rule is an overriding 
mandatory rule. It must be stated in such rules 
that they apply regardless of the applicable law, 
or they must possess special significance. A 
mandatory rule possesses special significance if 
its primary purpose is the protection of the 
public interest. 

Such rules include, for instance: 1) rules 
restricting the commercial transfer of certain 
objects of civil rights (the purchase by foreigners 
of plots of land, shares and participating 
interests in particular companies, etc.), 2) rules 
preventing a foreign citizen from marrying in 
Russia (Article 14 and clause 2 of Article 156 of 
the Family Code of the Russian Federation). 

In matters not covered by overriding mandatory 
rules, the law determined by agreement 
between the parties involved may be applied. 

2 Paragraph 1 of Article 1 of the Convention on the 
Contract for the International Carriage of Goods by Road 
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4. How should courts use a public policy 
clause? 

A court must reject the application of a foreign 
rule if the purpose and nature of the rule are at 
odds with the basic principles of public policy 
(public order) in the Russian Federation, affect 
the sovereignty or security of the Russian 
Federation or violate the constitutional rights 
and freedoms of Russian citizens and legal 
entities. 

However, the mere fact that Russian law does 
not contain particular rules or legal institutions 
similar to those contained in foreign law is not in 
itself a basis for applying a public policy clause. 

Law Applicable in Determining Legal Status 

5. What constitutes internal relations of a 
legal entity which are governed by its 
personal law? 

In accordance with subsection 7 of clause 2 of 
Article 1202 of the Civil Code, the personal law 
of a legal entity governs its internal relations, 
including relations with its participants. 

The Supreme Court states that such relations 
include those associated with the formation of 
the bodies of a legal entity, their management of 
the legal entity’s affairs and the responsibility of 
the members of those bodies to the legal entity. 
It cites as an example the possession of a 
preferential right of purchase or the need to 
obtain the consent of other participants when 
ownership interests or shares in a company are 
alienated.  

6. When can a legal entity not cite a 
limitation on the authority of its 
representative? 

In accordance with clause 3 of Article 1202 of 
the Civil Code, a legal entity cannot cite a 
limitation on the authority of its representative 
(or of a body) to conclude a transaction which is 
unknown to the law of the country in which the 
representative concluded the transaction, unless 
it can prove that the other party knew or clearly 
should have known of that limitation. 

The Supreme Court explains that this rule is 
applicable where the following conditions are 
simultaneously met: 

 at the time the transaction was concluded 
the legal entity’s representative was 

outside the country which is the source of 
the legal entity’s personal law 

 the limitation in question is unknown to 
the law of the country in which the 
representative concluded the transaction 

 the other party to the transaction was 
unaware and should not clearly have been 
aware of the limitation in question 

The rule applies where a transaction is 
challenged either by the legal entity itself or by 
a participant acting on behalf of the legal entity 
(clause 1 of Article 65.2 of the Civil Code). 

Law Applicable to Rights in Rem 

7. What law applies to uncertificated 
securities? 

In accordance with Article 1205 of the Civil 
Code, ownership rights and other rights in rem in 
immovable and movable property (property law) 
are determined according to the law of the 
country in which the property is situated. 

The Supreme Court asserts that this also applies 
to certificated and uncertificated securities. 

In the case of uncertificated securities, the 
country in which the property is deemed to be 
situated is the country where records of rights in 
the securities are kept. Where records are kept 
in a Russian share register, therefore, Russian 
law is applicable to the extent laid down in 
Article 1205.1 of the Civil Code (transferability, 
types, acquisition/termination and 
exercise/protection of rights in rem). 

It follows that courts should apply Russian law 
when dealing with disputes involving 
uncertificated securities recorded in a Russian 
register or depositary record. 

In accordance with subsection 5 of Article 
1201.5 of the Civil Code, matters relating to the 
acquisition and termination of rights in rem 
through a transaction, including the transfer of 
ownership under contracts for the alienation of 
property, are regulated by property law rather 
than contract law. It follows that the choice of 
law applicable to a contract does not cover those 
matters. 
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Law Applicable to the Form of a 
Transaction 

8. What law governs the form of a 
transaction? 

In accordance with clause 1 of Article 1209 of 
the Civil Code, the form of a transaction is 
subject to the law applicable to the transaction 
itself. However, a transaction cannot be 
invalidated on grounds of improper form if the 
requirements of the law of the country in which 
the transaction was concluded relating to the 
form of a transaction have been met. A 
transaction concluded abroad in which one or 
more of the parties is a person whose personal 
law is Russian law cannot be invalidated on 
grounds of improper form if the requirements of 
Russian law relating to the form of a transaction 
have been observed. 

The Supreme Court states that a transaction 
cannot be invalidated if the requirements 
established by at least one of the following 
countries’ law have been observed: 

 the law applicable to the transaction itself 
(the law chosen by the parties or, if not 
chosen, determined in accordance with the 
Civil Code) 

 the law of the country in which the 
transaction was concluded. If the parties 
are situated in different countries at the 
time a contract is concluded and the 
contract itself does not specify the place of 
conclusion, the contract is deemed to have 
been concluded in the domicile of the 
individual or entity that made the offer 

 Russian law if any party to the transaction 
is an entity whose personal law is Russian 
law 

9. What law governs the form of an 
agreement on the establishment of a 
legal entity or a shareholders’ 
agreement? 

In accordance with clause 2 of Article 1209 of 
the Civil Code, if the personal law of a legal 
entity contains special requirements regarding 
the form of an agreement on the establishment 
of a legal entity or a transaction involving the 
exercise of rights of a participant in a legal 
entity, the form of that agreement or transaction 
is subject to the law of that country. 

The Supreme Court states that special 
requirements should be understood to mean 
requirements contained in a particular country’s 
legislation concerning legal entities. In the case 
of Russian law, for example, it would be the rules 
of Chapter 4 (“Legal Entities”) of the Civil Code 
and rules contained in laws dealing with 
particular types of legal entities, but not general 
provisions of civil law concerning the form of a 
transaction. 

The state registration of a transaction or of the 
resultant acquisition, transfer, limitation or 
termination of rights is not an element of the 
form of a transaction, and such matters are 
therefore governed not by the law applicable to 
the form of the transaction but by the law 
governing the substance of the relationship. 
Where a transaction or the resultant acquisition, 
transfer, limitation or termination of rights are 
subject to mandatory state registration in a 
Russian register, both registration matters and 
the form of the transaction in question are 
governed by Russian law. 

Law Applicable to Contractual Obligations 

10. What law governs an agreement on the 
establishment of a legal entity and a 
shareholders’ agreement? 

In accordance with clause 1 of Article 1214 of 
the Civil Code, the parties to an agreement on 
the establishment of a legal entity and an 
agreement relating to the exercise of rights of a 
participant in a legal entity may conclude an 
agreement on the choice of applicable law. 

In the opinion of the Supreme Court, the choice 
of law does not affect the personal law of a legal 
entity. A court should apply mandatory rules of 
the personal law of a legal entity regardless of 
whether they are classed as overriding 
mandatory rules. 

For example, where parties conclude a corporate 
agreement in relation to a Russian company, the 
court should take into account the rules of 
Article 67.2 of the Civil Code, according to 
which such an agreement cannot oblige the 
parties to vote in accordance in accordance with 
instructions of the company’s bodies and cannot 
determine the structure and competence of the 
company’s bodies. 
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11. How should parties agree on applicable 
law? 

In accordance with clause 2 of Article 1210 of 
the Civil Code, an agreement between parties on 
the choice of applicable law must be directly 
expressed or must clearly follow from the 
conditions of the agreement or the overall 
circumstances of a case. 

The Supreme Court states that in an agreement 
on applicable law the parties have the right to 
use any terms and wordings indicating their 
choice of law (for instance by referring to the 
application of the law, legislation, laws, 
regulations or rules of a particular country). 

A court also has the right to point to the 
existence of an implied agreement on applicable 
law: for example, if the parties have cited rules 
of a particular country in the text of a contract, 
or where there is a close connection between 
contracts involving the same parties and one of 
them contains an applicable law clause while the 
other, concluded later, does not. 

However, a choice of forum or arbitration clause 
does not necessarily signify the choice of the 
same state as the source of applicable law. 
Where parties do not express a choice of 
applicable law, it will be determined by the 
competent court or arbitration tribunal on the 
basis of applicable conflict rules.  

12. Can the chosen applicable law 
subsequently be changed? 

The Supreme Court states that parties have the 
right to choose or change an existing choice of 
applicable law after a contract has been 
concluded. The choice will have retroactive force 
and will have effect, without prejudice to the 
rights of third parties and the validity of the 
transaction in terms of requirements of form, 
from the date of conclusion of the contract.  

13. Is it permissible for different parts of the 
same agreement to be governed by 
different law? 

In accordance with clause 4 of Article 1210 of 
the Civil Code, parties may choose applicable law 
both for a contract as a whole and for individual 
parts of a contract.  

The Supreme Court advises that parties may do 
this provided that the application of different law 
in relation to individual parts of one contract 

does not give rise to unsurmountable 
contradictions and does not render the contract 
or part of the contract invalid or void. 

14. Is it permissible to conclude an 
alternative agreement on applicable law? 

The Supreme Court takes the view that parties 
have the right to conclude an agreement in 
which the choice of applicable law is made by 
the party which is to be the plaintiff or 
defendant in future legal proceedings. In this 
case the law must be specified at the time the 
first suit is brought. Subsequent suits will not 
alter the choice of law. 

However, an alternative agreement cannot 
depend solely on the will of one particular party 
(for example, making the choice of law available 
only to a lender). Such agreements would be 
considered invalid. 

15. What happens if the parties have chosen 
a law that has no connection to the 
substance of their relations? 

In accordance with clause 5 of Article 1210 of 
the Civil Code, if, at the time the parties to a 
contract choose the applicable law, all relations 
between the parties are connected with only one 
country, the choice of the law of another country 
cannot affect the operation of mandatory rules 
of the country with which all their relations are 
connected. 

The Supreme Court states that a court should 
apply any mandatory rules of Russian law 
regardless of whether they are classed as 
overriding mandatory rules where a legal 
relationship has no meaningful foreign element: 
for example, all the parties to a relationship are 
Russian entities, the subject of the dispute is 
situated in Russia and actions relevant to the 
dispute took place in Russia. 

The fact that the capital of a Russian company 
includes foreign investments does not in and of 
itself create a sufficient foreign element. 

16. Can parties choose a neutral law? 

The Supreme Court expresses the view that the 
parties to an agreement in which a foreign 
element is involved may choose the law of a 
country that has no connection to the contract 
or its parties. The parties also have the right to 
choose documents containing rules 
recommended by international organizations or 
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unions of states (for example, the Unidroit 
Principles, the Principles of European Contract 
Law, the Model Rules of European Private Law). 
Such rules apply only subject to express 
agreement between the parties. 

17. What happens if parties do not properly 
reference Incoterms used in a contract? 

The Supreme Court states that if parties have 
used Incoterms in a contract without making 
reference to a specific version of Incoterms, the 
version effective at the date of the contract 
should be applied. 

18. Is it permissible to choose the law 
applicable to aircraft and marine vessels 
registered in Russia? 

According to clause 2 of Article 1213 of the Civil 
Code it is not possible to choose the applicable 
law for a contract relating to immovable property 
situated in Russia. 

The Supreme Court clarifies that this rule 
applies to aircraft, marine vessels and inland 
water vessels for which ownership rights or 
other rights are registered in a Russian register. 
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