
As part of the Government’s 
response to the COVID-19 
crisis, changes have been 
announced to the insolvency 
law. What are they planning  
to do?

The changes will include:

• A moratorium;

• Protection for suppliers;

• A new restructuring plan; and

• A temporary suspension of 
wrongful trading rules.

How will the moratorium help 
companies that are struggling 
because of the impact of 
COVID-19?

A moratorium prevents creditors 
taking action against a company 
to seek to recover their debts. 

The introduction of this 
standalone moratorium to help 
business rescue, allows financially 
distressed companies, which are 
ultimately viable, a period when 
creditors (including secured 
creditors) cannot take action 
against the company.

This can help companies in 
difficulty in several ways. It can 
provide breathing space for 
them to consider their options 
(inc preparations to restructure 
or seek alternative investment) 
and it helps to avoid immediate 
insolvency, which may not be in 
the creditors or the company’s 
best interest.

How long will the moratorium 
last?

The Government has not 
explained that level of detail 
yet. However, if we look at 
previous Government advice, 
(specifically their response to the 
2016 review of the corporate 
insolvency framework, which 
was issued on 26 August 2018), 
they have said that moratorium 
would last for 28 days and that 
28-day period could then be 
extended administratively by the 
monitor for a further 28 days, 
and then there was an option 
to seek, with the agreement of 
creditors or through applying 
to court, further extensions as 
appropriate. 

The role of monitor would be 
assumed by an insolvency 
practitioner and their role would 
be to agree whether the company 
met the eligibility criteria to obtain 
a moratorium and to watch the 
situation during the time that the 
moratorium is in place. 
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Would the monitor be able to 
take the role of administrator 
if the company falls into 
administration?

What does the Government 
mean by introducing the 
requirement for companies to 
have a new restructuring plan? 

No. The Government’s proposal 
is that a different Insolvency 
Practitioner would have to 
be appointed to act as the 
administrator making the two 
roles distinct.

This makes sense as the roles 
of monitor and administrator 
are quite distinct. The monitor 
is focussed on the restructuring 
plan. If that restructuring plan is 
not successful and the company 
falls into administration, this 
becomes a new phase for a 
different insolvency practitioner 
to take forward.

The administrator must, in this 
situation, assess whether the 
moratorium had been enacted 
properly and that the monitor 
had fulfilled their role as they 
should have done — protecting 
creditor’s interest. The separation 
of roles ensures accountability 
and independence. 

A company can obtain an 
agreement with its creditors to 
seek to restructure its debts and 
prevent creditors from taking 
action against them in order 
to recover their own debt, in 
circumstances when it is not in 
the best interests of the creditors 
as a whole. 

Creditors may be divided 
into groups that have similar 
interests, or levels of security. 
Each group (known as a class)  
will vote on whether to accept  
the restructuring plan, or not. 

The vote will be passed if 
the majority of creditors in a 
particular class vote in favour. 
Votes are counted on two bases:

• By value of debt owed — to 
be passed, the plan must be 
accepted by creditors who are 
collectively owed at least 75% 
of the total amount owed

• By number — to be passed, the 
plan must be accepted by the 
majority in number 

What does the Government 
mean by aiming to protect 
suppliers as part of Insolvency 
law change?

In practice, key suppliers will be 
compelled to continue to supply to 
the company and they will not be 
able to break contracts, simply for 
the fact that the company itself 
has gone into moratorium. This 
right in a contract is referred to 
as a so-called ipso-facto clause. 

However, the position of suppliers 
can’t be prejudiced. This means 
that the company will need to 
have funding in place to pay for 
the supplies as they are provided 
during Moratorium. If things 
don’t work out as intended, 
and the company ends up in 
administration afterwards, we 
understand that any unpaid 
suppliers will be given super 
priority status and will be paid 
out ahead of everybody else in 
the administration.

What are the eligibility criteria 
a company must meet to 
create a moratorium?

The Government hasn’t set this 
out yet. However, we understand 
the following will apply: 

• Those companies that are 
already insolvent are excluded;

• The company should be 
prospectively insolvent i.e. it 
will become insolvent if action 
is not action; and 

• Achieving a rescue is more 
likely than not. This particular 
condition should be carefully 
considered when applying for 
the moratorium.

The dissenting minority are 
bound by the decision of the 
majority and the restructuring 
plan can be implemented and 
any dissenting creditor cannot 
take unilateral action against 
the company to seek to recover/
enforce its own debt.



What are the wrongful trading 
provisions that usually apply?

How will suspending wrongful 
trading provisions help 
companies and their directors? 

What should directors be 
doing/thinking about now?

In accordance with the provisions 
of the Insolvency Act 1986, a 
director may potentially be held 
personally liable for any debts 
incurred by a company during a 
period when it is insolvent if:

• A company goes into insolvent 
liquidation or insolvent 
administration;

• The Liquidator or Administrator 
brings a claim against a person 
who was a director before 
the liquidation or insolvent 
administration;

• The court is persuaded 
that at some point before 
commencement of the 
insolvent administration or 
liquidation, that person knew 
or ought to have concluded 
(based on a reasonably diligent 
person test) that there was no 
reasonable prospect that the 
company would avoid going 
into insolvent liquidation or 
insolvent administration; and

• The Director fails to show 
that they took every step to 
minimise the potential loss to 
the company’s creditors.

The Government is keen to avoid 
a situation whereby directors who 
are taking their responsibility 
seriously, feel compelled to 
place their companies into an 
insolvency process to avoid 
worsening the creditors’ position 
and to avoid making themselves 
personally liable. 

The Government has therefore 
announced that wrongful trading 
rules will be relaxed from 1 March 
until the crisis is over and we 
return to business as usual. 

This means that directors should 
not risk being personally liable 
if they hold off acting to place 
companies into administration 
or liquidation. However, they do 
need to carefully consider and 
document all decisions taken and 
advice received. 

That said, the laws on fraudulent 
trading and the threat of director 
disqualifications are still in place 
and should continue to act as 
an effective deterrent against 
director misconduct.

Notwithstanding the temporary 
suspension of wrongful trading 
provisions, directors need to 
continue to remain cognisant 
of and act responsibly in 
compliance with their fiduciary 
duties. Examples of the practical 
recommendations for boards of 
financially stressed companies 
include:

• Hold regular and effective 
board meetings to discuss the 
company’s financial position;

• Ensure all directors always 
have access to up-to-date 
financial information, notably 
cash flow forecasts (to 
include; trading forecasts, 
availability of potential liquidity 
e.g. Government funding 
or negotiated headroom in 
facilities, options for cost-
reduction, employee cost 
scenarios, customer and supply 
chain foreseen impacts);

• Maintain detailed notes to be 
recorded at board meetings 
including rationale for all 
decisions made, especially 
those related to the decisions 
to continue to trade;

Wrongful trading provisions 
apply to all directors regardless 
of whether they are an executive 
director, non-executive director, 
a ‘de facto’ director or a ‘shadow’ 
director.

• Consider making payments to 
creditors only where it can be 
demonstrated that payment 
is critical to the ongoing 
operation of the business until 
uncertainties clear;

• Monitor demands for payment, 
legal proceedings etc

• Ensure that the position 
of creditors is not being 
prejudiced by any actions 
taken (take care when paying 
some unsecured creditors 
and leaving others unpaid 
or granting security to a 
previously unsecured supplier); 

• Take professional advice — 
financial and legal; 

• Monitor liabilities and minimise 
creditor losses. For example; 
not taking out new or extending 
existing credit; not taking action 
which may worsen the potential 
recovery to creditors; and 

• Review the scope of any 
directors and officers (D&O) 
policy. Often D&O insurance 
policies include provisions 
relating to wrongful trading.
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