
 

 

SEC pursues agenda to promote capital formation 
Securities and Exchange Commission (SEC or Commission) Chairman Jay Clayton continues to 
advance an agenda that encourages public capital formation and balances investor protection. 
In a recent speech, Mr. Clayton outlined his views, saying, “It is important for the SEC to review 
our regulations to ensure that they are consistent with our ever-evolving capital markets.” 

The Commission recently finalized a rule that eliminates redundant and outdated disclosures. 
It also proposed rules to streamline reporting requirements for certain registered debt offerings. 
“While these rule changes may appear technical, I anticipate they — taken together with 
other capital formation initiatives at the Commission — will yield substantial benefits for public 
companies and investors,” Mr. Clayton said. 

Chairman Clayton has also said that, in the near future, the Commission may propose changes 
to the financial statement requirements for acquired businesses and an increase to the current 
$75 million public float threshold for accelerated filers, which would increase the number of 
public companies that are exempt from auditor attestation on internal control over financial 
reporting (ICFR). 

SEC simplification effort adds new interim disclosure requirement 
The SEC adopted a final rule that eliminates or amends disclosure requirements that are 
redundant or outdated in light of changes in SEC requirements, US GAAP, IFRS, or changes in 
technology or the business environment. The Commission also referred certain disclosure 
requirements to the Financial Accounting Standards Board (FASB) for potential incorporation 
into US GAAP. 

Issue 4, 4 October 2018 

SEC in Focus 
Quarterly summary of current SEC activities 

In this issue: 
SEC pursues agenda to promote 

capital formation ........................ 1 
SEC simplification effort adds 

new interim disclosure 
requirement ............................. 1 

SEC proposes streamlining 
disclosure requirements for 
certain registered debt 
offerings .................................. 3 

Other SEC rulemaking and 
implementation .......................... 4 
SEC raises reporting threshold 

for private companies that 
issue exempt equity 
compensation .......................... 4 

Other SEC activities ....................... 4 
CAQ — SEC Regulations 

Committee and International 
Practices Task Force meeting 
highlights ................................. 4 

Enhanced SEC staff transparency 
of filing review actions .............. 5 

Public discussion about quarterly 
reporting requirements ............ 5 

Clayton says SEC staff views are 
nonbinding ............................... 5 

SEC focus on digital assets ............ 6 
Chief Accountant highlights 

financial reporting compliance 
for digital assets ....................... 6 

Current practice matters ............... 6 
SEC provides relief for 

companies and individuals 
affected by Hurricane Florence . 6 

New definition of smaller 
reporting companies will 
provide significant relief ........... 7 

Recent SEC comment letter 
trends ...................................... 7 

Personnel changes ......................... 7 
Enforcement activities ................... 7 

https://www.sec.gov/news/speech/speech-clayton-082918
https://www.sec.gov/rules/final/2018/33-10532.pdf


EY AccountingLink | ey.com/us/accountinglink 

2 | SEC in Focus Issue 4, 4 October 2018 

The amendments are intended to simplify compliance for registrants without substantially 
changing the information provided to investors. As examples, the SEC eliminated its 
requirements to disclose accounting policies about derivative instruments, the ratio of 
earnings to fixed charges and financial information about business segments in the 
description of business section of filings. 

The SEC referred certain disclosure requirements to the FASB for potential incorporation into 
US GAAP, including matters pertaining to income taxes and major customers with sales exceeding 
10% of a registrant’s consolidated revenue. The SEC has requested that the FASB consider 
adding the items to its standard-setting agenda within 18 months. Any changes to the SEC’s 
disclosure requirements would only come after the FASB’s consideration of the SEC’s request. 

The rule is effective 5 November 2018. 

New interim financial statement disclosures 
The rule requires registrants to include in their interim financial statements a reconciliation of 
changes in stockholders’ equity in the notes or as a separate statement. This analysis should 
reconcile the beginning balance to the ending balance of each caption in stockholders’ equity for 
each period for which an income statement is required to be filed and comply with the remaining 
content requirements of Rule 3-04 of Regulation S-X. As a result, registrants will have to provide 
the reconciliation for both the year-to-date and quarterly periods as well as comparable 
periods in Form 10-Q but only for the year-to-date periods in registration statements. 

The rule does not prescribe the format of the presentation as long as the appropriate periods 
are provided. Examples of presentations that would be acceptable include: 

• A single statement/presentation that reconciles the components and total of shareholders’ 
equity from the prior year-end to the balances/subtotals at the end of the first quarter 
and continuing the reconciliation to the balances/subtotals at the end of each succeeding 
quarter with comparative reconciliations for the prior-year periods 

• One statement/presentation that reconciles those components and the total for both the 
year-to-date period and comparable prior-year period and a second statement/presentation 
that reconciles the beginning and ending balances/subtotals for both the quarterly period 
and comparable period 

The SEC staff issued a Compliance and Disclosure Interpretation (C&DI) that provides an extended 
transition period for companies to comply with the new interim disclosure requirement. The 
SEC staff said it would not object to a registrant waiting to comply until its Form 10-Q for the 
quarter that begins after the effective date. This means that a registrant may begin providing 
the new interim reconciliations of shareholders’ equity required by the rule in the Form 10-Q 
filing for the interim period beginning after 5 November 2018.  

Registrants can apply the amendments in the rule that eliminate disclosure requirements 
to any filings they make on or after the effective date. 

How we see it 
These changes will reduce the complexity of complying with SEC rules because they 
eliminate duplicative SEC disclosure requirements. However, the amendments, with the 
exception of the new interim shareholders’ equity reconciliation, are not expected to cause 
significant changes in the information currently provided to investors. 
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SEC proposes streamlining disclosure requirements for certain registered debt 
offerings 
The SEC proposed simplifying and streamlining its financial disclosure requirements for 
companies that conduct registered debt offerings involving subsidiaries as either issuers or 
guarantors and affiliates whose securities are pledged as collateral. 

Among other things, the proposal to amend Rule 3-10 of Regulation S-X would: 

• Narrow the circumstances that would require separate financial statements of subsidiary 
issuers and guarantors by replacing the 100%-owned criterion for alternative disclosure 
with a criterion that the subsidiary be consolidated in the parent company’s financial 
statements and eliminating the requirement for the subsidiary guarantee to be full and 
unconditional (or joint and several if multiple subsidiaries guarantee the securities) 

• Replace the current relief requiring companies to provide condensed consolidating 
financial information with the ability to provide summarized financial information and 
narrative disclosures of the issuer and guarantors combined as a group 

• Reduce the periods for which the disclosures are required to the most recent fiscal year 
and year-to-date interim period and only require such disclosures for the period that 
subsidiary issuers and guarantors have an SEC Exchange Act reporting obligation related 
to the debt 

• Eliminate the current registration statement requirement for separate pre-acquisition 
financial statements of recently acquired subsidiary issuers or guarantors 

The proposal also amends Rule 3-16 of Regulation S-X to eliminate the separate financial 
statement requirement for affiliates whose securities are pledged as collateral and replace it 
with disclosure requirements similar to those proposed for subsidiary issuers and guarantors, 
among other things. 

The proposal, which is part of the SEC’s broader effort to reevaluate its disclosure 
requirements, also reflects Mr. Clayton’s focus on making the public markets more attractive. 
“I have seen firsthand instances in which an issuer did not pursue SEC registration of a debt 
offering that included a subsidiary guarantee or pledge of affiliate securities as collateral 
because of the costs and, in particular, time burdens of these rules,” Mr. Clayton said. “The 
proposed rules are intended to make the disclosures easier for investors to understand and to 
encourage these offerings be conducted on a SEC-registered basis.” 

Comments are due December 3, 2018. 

How we see it 
The proposed amendments, if adopted, would advance Chairman Clayton’s capital 
formation initiative in a meaningful way. Now that the Commission is back to full strength 
with five Commissioners, we expect the SEC to accelerate its rulemaking activities to 
promote capital formation. 
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Other SEC rulemaking and implementation 
SEC raises reporting threshold for private companies that issue exempt equity 
compensation 
The SEC doubled to $10 million the value of equity securities a private company can issue or 
sell to employees and other covered persons in a 12-month period without triggering financial 
statement and disclosure requirements to those investors. The change in Rule 701(e) under 
the Securities Act of 1933 was mandated by the Economic Growth, Regulatory Relief, and 
Consumer Protection Act earlier this year. 

The SEC also issued a concept release seeking feedback on whether it should expand the 
eligibility requirements for the Rule 701 exemption to include additional individuals to whom a 
private company might issue equity compensation, whether it should revise the content and 
timing of the required disclosures under Rule 701(e) and whether it should simplify the use of 
Form S-8 for registering securities under employee benefit plans. 

Other SEC activities 
CAQ — SEC Regulations Committee and International Practices Task Force 
meeting highlights 
The Center for Audit Quality (CAQ) issued highlights of its SEC Regulations Committee 
meeting in July 2018 and its International Practices Task Force meeting in May 2018. At the 
meetings, the SEC staff expressed the following views: 

• If an emerging growth company (EGC) that elected to use the private company effective 
date (i.e., extended transition) loses its EGC status after the public business entity 
effective date but before the private company effective date, it should adopt the new 
accounting standard in its next filing (e.g., the 2018 Form 10-K for an EGC that loses its 
status as of 31 December 2018). 

• When a foreign private issuer (FPI) or foreign business reflects a change in reporting 
currency in its interim financial statements that are included or incorporated by reference 
in a new registration statement to meet the requirements for the age of financial 
statements, the annual financial statements included or incorporated by reference in that 
registration statement should be retrospectively recast to reflect the same reporting 
currency as the interim statements. 

• An FPI should provide disclosures about a change in auditor in Item 16F of Form 20-F 
for the period in which a decision to dismiss or appoint a new auditor was made by the 
audit committee or those charged with governance, even if shareholder ratification 
remains pending. 

The SEC staff also noted that while it had reviewed a limited number of companies’ disclosures 
under the new revenue standard, it is too early to consider any staff observations as trends. 
The staff encouraged companies to consider improvements to their revenue disclosures in 
future filings and audit committees to discuss these disclosures with management and the 
external auditor. 
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Enhanced SEC staff transparency of filing review actions 
The Division of Corporation Finance (DCF) announced that on 1 October 2018 it will begin to 
publicly post a range of documents relating to staff actions in its filing review process. This 
includes the release of: 

• Communications pertaining to the filing review process (e.g., certain orders declaring a 
registration abandoned or accelerating the effective date) 

• Certain orders issued granting or denying regulatory relief 

Further, the DCF released a new web-based version of its Financial Reporting Manual that is 
easier to navigate than the PDF version. 

Public discussion about quarterly reporting requirements 
President Donald Trump sparked a public discussion about quarterly reporting recently when 
he tweeted the following: “In speaking with some of the world’s top business leaders I asked 
what it is that would make business (jobs) even better in the U.S. ‘Stop quarterly reporting & 
go to a six month system,’ said one. That would allow greater flexibility & save money. I have 
asked the SEC to study!” 

SEC Chairman Clayton responded with a statement that the SEC continues to study public 
company reporting requirements, including the frequency of reporting, and welcomes input 
from companies, investors and other market participants. 

How we see it 
We continue to believe that the SEC and the FASB, which sets interim reporting requirements 
under US GAAP, should continue to consider ways to enhance the effectiveness of public 
company reporting, including ways in which timely information can be provided more 
efficiently and effectively to investors. In recent years, we have provided recommendations 
to both the FASB and the SEC to achieve that objective, and we expect to continue to do so. 

Clayton says SEC staff views are nonbinding 
Chairman Clayton issued a statement highlighting the distinction between the SEC’s rules and 
regulations and communications that express the SEC staff’s views. The federal banking 
regulators issued similar statements. 

He noted the Commission’s “long-standing position” that all SEC staff written statements, 
compliance guides, letters, speeches, FAQs and responses to specific requests are 
“nonbinding and create no enforceable legal rights or obligations of the Commission or other 
parties.” The Commission’s divisions and offices “have been and will continue to review 
whether prior staff statements and staff documents should be modified, rescinded, or 
supplemented in light of market or other developments,” Mr. Clayton added. 

While encouraging the continued public engagement of the SEC staff, Mr. Clayton reiterated 
that “only the Commission adopts rules and regulations that have the force and effect of law.” 

How we see it 
The SEC staff’s guidance and views do not set legal requirements, which can only be set by 
the Commission in the final rules and regulations it adopts. However, we believe 
companies should continue to consider the SEC staff’s views when implementing and 
complying with SEC rules and regulations, unless the staff rescinds its guidance. 
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SEC focus on digital assets 
Chief Accountant highlights financial reporting compliance for digital assets 
SEC Chief Accountant Wesley Bricker said registrants need to consider how financial 
reporting requirements apply to digital assets in remarks he made at the AICPA National 
Conference on Bank & Savings Institutions in September. 

“In addition to understanding innovations in distributed ledger technology and digital assets, 
companies should take what is learned and then act appropriately within the parameters of 
the existing requirements of the federal securities laws, such as those relating to books and 
records, ICFR, and custody,” he said. “Distributed ledger technology and digital assets, 
despite their exciting possibilities, do not alter this fundamental responsibility.” 

Examples of financial reporting responsibilities cited by Mr. Bricker include: 

• Making and keeping detailed and accurate “books, records, and accounts” and having 
internal controls over such transactions or balances 

• Identifying and disclosing transactions and balances with related parties 

• Recognizing and disclosing litigation, claims, and assessments, including unasserted 
claims and assessments by regulators and government agencies 

• Having the external auditor consider potential illegal acts 

• Having the audit committee select an external auditor with relevant knowledge and 
experience 

“Management and others should understand these requirements and have a crucial role to play 
in helping prevent, detect, and deter mischief in our public capital markets,” Mr. Bricker said. 

Bitcoin ETF concerns persist 
The SEC plans to review three recent orders the SEC staff issued on its behalf rejecting 
proposed rule changes filed by national exchanges to list and trade the shares of nine Bitcoin 
exchange-traded funds (ETFs). The Commission notified the parties of the review and said the 
orders are stayed pending further action. 

The orders stated the exchanges could not demonstrate surveillance sharing (i.e., prevention 
and/or detection of prohibited trading activity) with a regulated market of significant size 
related to Bitcoin, or that, given the current absence of such an agreement, the exchanges’ 
own surveillance procedures would, by themselves, be sufficient. The orders concluded that 
exchange rules must be designed to prevent fraud and manipulation and that the burden of 
proof for the proposed rules regarding the Bitcoin ETFs had not been met. The orders 
emphasized that the disapproval “does not rest on an evaluation of whether bitcoin, or 
blockchain technology more generally, has utility or value as an innovation or an investment.” 

Current practice matters 
SEC provides relief for companies and individuals affected by Hurricane Florence 
The SEC issued an order providing temporary relief to companies and individuals affected by 
Hurricane Florence from certain filing and regulatory requirements of the federal securities 
laws. The order extends until 29 October 2018, the deadline to file or furnish reports required 
during the period from 14 September to 26 October 2018 under Section 13(a) or 15(d) of the 
Exchange Act (e.g., Forms 10-K, 10-Q, 8-K). 
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The order also temporarily exempts registered investment companies from their obligation to 
transmit annual and semiannual reports to investors who are affected by Hurricane Florence. 
In addition, the Commission adopted an interim final temporary rule providing similar relief to 
affected issuers filing specified reports and forms required by Regulation Crowdfunding or 
Regulation A. 

New definition of smaller reporting companies will provide significant relief 
The SEC’s new definition of a smaller reporting company (SRC) will provide significant disclosure 
relief for nearly 1,000 companies that the Commission now expects to quality for SRC status. 
The DCF issued A Small Entity Compliance Guide on this topic. The guide clarifies that a registrant 
that qualifies as an SRC under the new definition may scale its disclosures beginning with its first 
periodic report due after 10 September 2018 or a registration statement or proxy statement 
filed or amended on or after that date. 

Recent SEC comment letter trends 
The number of comment letters issued by the SEC staff in the last year continued to decline. 
Management’s discussion and analysis was the most frequent area of comment in the 12 months 
ended 30 June 2018. The SEC also continued to issue a significant number of comments on 
non-GAAP financial measures even though there has been a significant decrease in the number 
of comment letters compared to the prior year. 

Over the coming year, the SEC staff is expected to focus on companies’ accounting under the 
new revenue recognition standard and their disclosures about the effects of the new accounting 
standards on leases and credit impairment. The staff is also expected to focus on disclosures 
about cybersecurity and accounting for the effects of income tax reform. 

How we see it 
We believe that the adoption of major new accounting standards that require significant 
judgment could drive an increase in comment letters. 

Personnel changes 
Roisman sworn in as SEC Commissioner 
Elad Roisman was sworn in as an SEC Commissioner, giving the SEC a full 
slate of five commissioners again. Most recently, Mr. Roisman, a Republican, 
was Chief Counsel to the Senate Committee on Banking, Housing, and Urban 
Affairs. He also previously served as counsel to former SEC Commissioner 
Daniel Gallagher, where he focused on trading and markets issues. 

SEC announces appointment 
The Commission named Matthew S. Jacques the new chief accountant in 
the Division of Enforcement. Mr. Jacques rejoined the SEC after serving 
as a managing director at a global consulting firm. Previously, he was a senior enforcement 
accountant in the SEC’s Boston regional office. 

Enforcement activities 
SEC to rehear cases after US Supreme Court ruling on administrative law judges 
Following a US Supreme Court decision that the Commission’s in-house judges were appointed 
unlawfully, in an order, the SEC said it will rehear more than 100 cases involving five of its 
administrative law judges. In Lucia v. SEC, the US Supreme Court ruled that in-house judges must 
be appointed by the SEC rather than by its staff. The appointments that were the subject of the 
Court’s ruling were ratified by the SEC in November 2017. Now, affected respondents will have 
the opportunity for a new hearing before a different SEC-appointed administrative law judge. 
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SEC awards record payment to whistleblower 
The Commission said it issued awards to two whistleblowers totaling $54 million related to a 
single enforcement action. One of the whistleblowers received $39 million, which is the 
second largest award in the history of the program after $50 million was jointly awarded to 
two whistleblowers earlier this year. 

The SEC has awarded more than $329 million to whistleblowers since 2012. Eligibility is 
determined based on the whistleblower’s voluntary disclosure of original, timely and credible 
information to the SEC that leads to a successful enforcement action. The whistleblower 
program was implemented in 2011 as mandated by the Dodd-Frank Wall Street Reform and 
Consumer Protection Act. 

Retail pharmacy company charged with misleading investors 
A company that provides retail pharmacy services and several of its former executives agreed 
to settle charges that they misled investors about whether the company would meet an 
earnings projection. 

According to the order, the company reaffirmed previous adjusted operating income projections 
in connection with a major merger transaction when internal forecasts indicated the risks of 
missing the projections had increased significantly. Subsequently, the company announced a 
revised projection that was 20% lower than its reiterated guidance, and the company’s stock 
price dropped 14.3% the same day. 

Without admitting or denying the charges, the company agreed to certain undertakings and to pay 
a civil penalty of $34.5 million, and the former executives each agreed to pay a $160,000 penalty. 

What’s next at the SEC? 
Now that the SEC is back to a full slate of commissioners, we expect it to propose 
additional rule changes to promote capital formation. For example, we expect the SEC to 
propose changes to the financial statement requirements for acquired businesses. 

We also expect the Commission to propose extending to all companies the ability to “test 
the waters” for an initial public offering (IPO) by communicating with certain potential 
investors before filing an IPO registration statement. Currently, only emerging growth 
companies can do that. 

Chairman Clayton has also said the SEC staff is working on a concept release that will seek 
input on ways to make the Commission’s framework for exempt offerings “rational, 
accessible, and effective.” 

The SEC staff will host a roundtable on 15 November 2018 to hear investor, issuer and other 
market participant views about the proxy process and rules. The roundtable will focus on 
key aspects of the US proxy system, including proxy voting mechanics and technology, the 
shareholder proposal process, and the role and regulation of proxy advisory firms. 

1 Photo: Tom Williams/CQ Roll Call/Newscom/Zuma Press. 
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