
 

 

COVID-19 pandemic affects SEC reporting and disclosures 
Many registrants will need to disclose the effects of the coronavirus (COVID-19) pandemic in 
their filings with the Securities and Exchange Commission (SEC or Commission). SEC officials 
have encouraged companies to discuss the economic fallout from the outbreak with their 
audit committees and auditors and to contact the SEC staff with any questions. The SEC has 
also provided temporary relief from certain filing and proxy obligations for companies affected 
by the outbreak. The actions the SEC has taken in response to COVID-19 are summarized on 
its website. 

Reporting relief for registrants 
The SEC issued an order extending temporary relief from certain filing and regulatory requirements 
to registrants affected by the outbreak. Registrants have an additional 45 days to file Exchange 
Act reports (e.g., Form 10-K, Form 10-Q) that would otherwise have been on or before 1 July 2020 
if they are unable to make a filing deadline due to circumstances related to COVID-19. 

A registrant relying on the relief must file a Form 8-K (or Form 6-K for a foreign private issuer) 
by the original report deadline that includes (1) a statement that it is relying on the order, 
(2) a brief description of why it could not file timely, (3) the estimated date by which the report 
or form is expected to be filed, and (4) if appropriate, a risk factor or factors explaining the 
effect of COVID-19, if the effect is material. 

If the reason the report cannot be filed timely relates to the inability of another person, other 
than the registrant, to furnish an opinion or report, the Form 8-K or Form 6-K must include a 
statement signed by that person as an exhibit, similar to the requirements of Exchange Act 
Rule 12b-25(c). When it files the delayed report, the registrant must also disclose that it is 
relying on the order and provide the reasons it could not file timely. 
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Any registrant relying on the order would not need to file a Form 12b-25, as long as the report 
is filed within 45 days of the original filing deadline. If a registrant is unable to file the report 
by the extended due date, it may then file a Form 12b-25 and take advantage of an additional 
grace period. 

The SEC Division of Corporation Finance issued two new compliance and disclosure 
interpretations (C&DIs) to clarify that filing a Form 12b-25 does not meet the conditions 
required to obtain a 45-day extension under the SEC relief order. That is, the order requires a 
registrant to file a Form 8-K or Form 6-K by the original due date of the required report to 
receive the temporary relief. Accordingly, a registrant that files a Form 12b-25 without filing 
the required Form 8-K obtains only a 15-day grace period for Form 10-K or a five-day grace 
period for Form 10-Q, not the 45-day extension under the order. 

The SEC staff also issued a statement on Rule 302(b) of Regulation S-T, which requires each 
signatory to manually sign a signature page or other document that appears in typed form in 
documents filed electronically with the SEC. Due to the COVID-19 pandemic, the SEC staff 
said it will not recommend that the Commission take enforcement action related to an inability 
to comply with this requirement if certain conditions are met. 

Companies that need additional assistance with meeting filing requirements (e.g., they are 
unable to file financial statements required by S-X Rule 3-09) are encouraged to contact the 
SEC staff. 

How we see it 
Registrants may encounter a broad range of issues that could warrant taking advantage of the 
relief, such as an inability to access books and records, or finalize accounting measurements. 

The filing relief provided by the SEC is similar to the grace period that has long been available 
under Rule 12b-25, and affected registrants should not be reluctant to use it. Historically, 
we have not observed that issuers taking advantage of the Rule 12b-25 grace period have 
suffered adverse consequences with the market or with the SEC, as long as the circumstances 
have warranted it. 

SEC reporting and disclosure guidance 
SEC Chairman Jay Clayton has emphasized that the way companies plan and respond to the 
events as they unfold can be material to an investment decision. He has also said that 
companies should have robust controls and procedures in place to enable them to 
disclose material information related to COVID-19 in a timely manner and identify events 
that may warrant the filing of a Form 8-K. 

The SEC’s Division of Corporation Finance issued Disclosure Guidance Topic No. 9, which 
provides the SEC staff’s views on disclosure and other securities law obligations that companies 
should consider with respect to COVID-19 and its effects on their operations and financial 
condition. The guidance provides questions on a wide range of topics that registrants can use 
to develop disclosures about the effects of COVID-19. 

The SEC staff also highlighted the importance of considering these disclosure requirements 
when engaging in market activities such as issuing or purchasing securities. The guidance 
reminded management to pay close attention to its obligations under the securities laws when 
it is in possession of material information about the effects of COVID-19 that has yet to be 
disclosed publicly. Regulation FD prohibits the selective disclosure of material nonpublic 
information, and corporate insiders are not allowed to trade on this information. 

EY resources 

• To the Point, SEC extends relief 
and issues staff guidance on 
COVID-19 disclosures 

• Technical Line, Accounting and 
reporting considerations for the 
effects of the coronavirus 
outbreak 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
https://www.sec.gov/divisions/corpfin/guidance/exchangeactrules-interps.htm#135.12
https://www.sec.gov/divisions/corpfin/guidance/exchangeactrules-interps.htm#135.12
https://www.sec.gov/corpfin/announcement/staff-statement-regarding-rule-302b-regulation-s-t-light-covid-19-concerns
https://www.sec.gov/news/press-release/2020-53
https://www.sec.gov/corpfin/coronavirus-covid-19
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The guidance also acknowledged that a company may face difficulties in reporting financial 
results and provides an accommodation allowing a company that releases earnings estimates 
before filing with the SEC to reconcile a non-GAAP measure to the corresponding GAAP measure 
that includes provisional amounts based on reasonable estimates or a range of results. The 
accommodation is limited to non-GAAP measures that management provides to the board of 
directors, and the other provisions of Item 10(e) of Regulation S-K and Regulation G continue 
to apply. In addition, a registrant that presents such a measure must explain, to the extent 
practicable, why the GAAP item is incomplete and what additional information or analysis may 
be needed to complete it. 

Management’s discussion & analysis — When discussing the results of operations for the period 
in management’s discussion and analysis (MD&A), affected companies should disclose any 
unusual events, transactions or significant economic changes that materially affected income 
from continuing operations such as lost revenue or increased costs related to the outbreak. 

Registrants are also required to disclose known trends or uncertainties that have had, or are 
reasonably expected to have, a material effect on revenue or income from continuing 
operations. These disclosures might include a discussion of potential effects of the outbreak 
on a company’s ability to continue operating, maintain appropriate labor levels, obtain 
necessary supplies and arrange logistical services. Companies should also evaluate the 
adequacy of their disclosures related to potential capital needs and alternative sources of 
capital to fund those needs and discuss whether liquidity issues have affected the company’s 
ability to meet its obligations. 

Registrants also may need to update their discussion of critical accounting estimates in MD&A 
if there have been significant changes in their judgments or there is a greater likelihood that 
material assumptions may change. Companies are required to analyze the sensitivity of these 
estimates to changes in assumptions and assess the likelihood that materially different amounts 
would have been reported under different conditions or using different assumptions. These 
assumptions may include those used to calculate impairments of goodwill and other assets, 
expected credit losses and fair value measurements. 

Risk factors — A company is required to disclose any material new risks or changes in risk 
factors in its quarterly report on Form 10-Q. A company must also include all risk factors in its 
Form 10-K. Registrants with material operations that could be affected by the COVID-19 
outbreak should closely monitor and evaluate their risk exposures. For example, affected 
companies may have experienced increased levels of uncertainty due to decreases in consumer 
activity and demand, which can negatively affect revenue and create a risk that the company 
might not be able to meet contractual or debt obligations. 

Other disclosures — Affected companies should consider potential reporting obligations on 
Form 8-K. For example, a company that recognizes an impairment charge as a result of the 
economic fallout related to the outbreak should consider whether the impairment charge is 
material. Material impairment charges must be reported within four business days under 
Item 2.06 of Form 8-K unless (1) the conclusions are made in connection with the preparation, 
review or audit of the financial statements required to be included in the next report, (2) the 
report is filed timely and (3) the conclusion is disclosed in the report. Companies should also 
consider whether any liquidity issues will accelerate financial obligations and trigger reporting 
under Item 2.04 of Form 8-K. 

As part of their quarterly disclosure requirements, companies may need to consider 
disclosure of any material changes in their internal control over financial reporting (ICFR) to 
respond to changes in circumstances related to COVID-19, such as changes made because 
control owners are working from home. 

Registrants affected 
by the COVID-19 
outbreak should 
have robust 
controls so they 
can provide timely 
disclosure of 
material effects. 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
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Guidance on proxy materials and virtual annual meetings 
The SEC staff has provided guidance to assist issuers, shareholders and other market 
participants with meeting their obligations under the federal proxy rules in light of the spread 
of COVID-19. 

Under the staff guidance, an issuer that has already mailed and filed its proxy materials can 
notify shareholders of a change in the date, time or location of its annual meeting, including 
plans to hold a “virtual” or “hybrid” meeting that allows remote participation, without mailing 
additional soliciting materials or amending its proxy materials if it: 

• Issues a press release announcing the change 

• Files the announcement as definitive additional soliciting material on EDGAR 

• Takes all reasonable steps necessary to inform other intermediaries in the proxy process, 
such as proxy service providers, and other market participants such as national securities 
exchanges, of the change 

Issuers that have not yet mailed and filed their definitive proxy materials should consider 
whether to include disclosures that the date, time or location of the annual meeting could 
change due to COVID-19. The staff expects issuers that are planning to conduct a “virtual” 
or “hybrid” meeting to timely notify their shareholders and other market participants and 
provide clear instructions on how to participate. 

The guidance encourages issuers to permit proponents of shareholder proposals to make 
presentations using alternative means, such as by phone, if they cannot attend in person. 
Further, if a shareholder proponent or his or her representative is unable to present a proposal 
due to any issues related to COVID-19, the staff would consider this to be “good cause” under 
Exchange Act Rule 14a 8(h), and the issuer may not use this lack of participation in the meeting 
as a basis to exclude the proposal for any meetings held during the following two calendar years. 

SEC streamlines disclosure requirements for certain registered 
debt offerings 
The SEC adopted final rules simplifying and streamlining its disclosure requirements for 
companies that conduct registered debt offerings involving subsidiaries as either issuers or 
guarantors, or pledges of the securities of affiliates as collateral. 

Among other changes, the SEC narrowed the circumstances that require separate audited 
financial statements of subsidiary issuers and guarantors and streamlined the requirements 
for disclosures made in lieu of those financial statements. The rules allow parent companies to 
provide alternative disclosures rather than full financial statements in the following situations: 

• When a subsidiary is consolidated in the parent company’s financial statements (rather 
than just when the subsidiary is 100% owned by the parent) 

• When a subsidiary guarantor is less than fully obligated to pay the debt or, if there are 
multiple subsidiary guarantors, the guarantees are not joint and several (but a parent 
company can never be less than fully obligated) 

Registrants that provide alternative disclosures now need to disclose summarized financial 
information of the issuers and guarantors combined as a group rather than condensed 
consolidating financial information, as was previously required. The rules also reduce the 
periods for which disclosure must be provided to only the most recent fiscal year and, if 
applicable, the year-to-date interim period. 

EY resources 

• To the Point, SEC streamlines 
disclosure requirements for 
certain registered debt 
offerings 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
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https://www.sec.gov/rules/final/2020/33-10762.pdf
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Registrants are now permitted to provide the disclosures outside of the parent’s financial 
statements in specified areas of a filing, including in MD&A. A registrant can also cease 
reporting the alternative disclosures when the SEC reporting obligations of its subsidiary 
issuers or guarantors are suspended or terminated. 

The SEC also replaced the requirements for separate financial statements of affiliates whose 
securities are pledged as collateral for registered securities with requirements similar to those 
adopted for subsidiary issuers and guarantors. 

The rule is effective 4 January 2021, but earlier compliance is permitted. 

How we see it 
The rules are intended to encourage companies to conduct registered offerings of guaranteed 
and collateralized debt securities by significantly reducing the financial reporting burdens for 
issuers of such debt. In particular, we expect that the move from condensed consolidating 
financial information to disclosing only summarized financial information in the aggregate 
to provide meaningful relief for companies. Companies that plan to register debt securities 
issued or guaranteed by one or more subsidiaries should consider early adoption. 

SEC revises accelerated filer definition to provide relief from 
SOX 404(b) 
The SEC adopted a final rule that amends the definitions of accelerated filer and large 
accelerated filer so that an issuer that qualifies as a smaller reporting company (SRC) and has 
less than $100 million in annual revenues will be a non-accelerated filer that is not required to 
obtain an auditor’s attestation on ICFR. Such an issuer will also not be subject to any 
accelerated filing requirements. 

The following table summarizes the new public float and revenue thresholds for each category 
of issuer and the related requirement to obtain auditor attestation on ICFR under Section 
404(b) of the Sarbanes-Oxley Act (SOX). Public float is measured on the last day of an issuer’s 
second fiscal quarter, and revenue is as of an issuer’s most recently completed year for which 
audited financial statements are available. 

Status Public float Annual revenues 

Required to obtain 
auditor attestation 

over ICFR? 

SRC and non-
accelerated filer 

Less than $75 million No limit No 

$75 million to less 
than $700 million Less than $100 million No 

SRC and accelerated 
filer 

$75 million to less 
than $250 million $100 million or more Yes 

Accelerated filer 
(not an SRC) 

$250 million to less 
than $700 million $100 million or more Yes 

Large accelerated filer $700 million and greater Not applicable Yes 

Companies that qualify as emerging growth companies (EGCs) continue to be exempt from 
the requirement to obtain auditor attestation on ICFR, even if they are accelerated filers. 

Under the new rule, business development companies with less than $100 million in investment 
income also qualify as non-accelerated filers if their public float is less than $700 million. 

The amendments 
extend the 
exemption from 
the requirement to 
obtain an auditor’s 
report on ICFR to 
all SRCs with less 
than $100 million 
in revenue. 
EY resources 

• To the Point, SEC amends rules 
to exclude certain smaller 
reporting companies from 
accelerated filer status 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
https://www.sec.gov/rules/final/2020/34-88365.pdf
https://www.ey.com/en_us/assurance/accountinglink/to-the-point---sec-amends-rules-to-exclude-certain-smaller-repor
https://www.ey.com/en_us/assurance/accountinglink/to-the-point---sec-amends-rules-to-exclude-certain-smaller-repor
https://www.ey.com/en_us/assurance/accountinglink/to-the-point---sec-amends-rules-to-exclude-certain-smaller-repor
https://www.ey.com/en_us/assurance/accountinglink/to-the-point---sec-amends-rules-to-exclude-certain-smaller-repor


EY AccountingLink | ey.com/us/accountinglink 

6 | SEC in Focus Issue 2, 2 April 2020 

The SEC estimates that 527 issuers will benefit from the changes. This includes 154 issuers 
that will ultimately benefit but currently are exempt from the auditor attestation requirements 
because they are EGCs. 

The amendments also increase the public float transition threshold for an accelerated filer or 
large accelerated filer to become a non-accelerated filer to $60 million from $50 million, and 
for a large accelerated filer to become an accelerated filer to $560 million from $500 million. 

The amendments are effective 27 April 2020 and will apply to annual reports due on or after 
the effective date. 

Other SEC rulemaking and guidance 
SEC issues guidance on disclosures about KPIs and other metrics in MD&A 
The SEC issued guidance advising registrants to make additional disclosures about key 
performance indicators (KPIs) and other metrics they include in MD&A. 

The disclosures are broadly similar to certain disclosures required for non-GAAP measures, 
including why the metric is useful and how management uses it. Registrants should evaluate 
whether the disclosure of estimates or assumptions underlying a metric or its calculation is 
necessary to make the presentation not misleading. 

If a company changes the method it uses to calculate or present the metric from one period to 
another, it should consider whether it is necessary to recast previously reported metrics to 
conform to the current presentation to achieve comparability and avoid misunderstandings if 
the change is significant. 

Examples of metrics to which this new guidance applies include operating margin, same-store 
sales, sales per square foot, total customers/subscribers, average revenue per user, active 
customers, number of memberships and data security measures (e.g., number of data 
breaches, number of account holders affected by data breaches). Metrics can also relate to 
external or macroeconomic matters, involve a combination of internal and external 
information, or address environment matters. 

How we see it 
The disclosures described in the guidance are generally consistent with those the SEC staff 
has requested in comments to registrants in recent years. However, the issuance of 
Commission-level guidance signals that the staff may step up its focus on disclosures about 
metrics companies include in MD&A. As a result, registrants should carefully evaluate the 
metrics they present in MD&A and their related disclosures about those metrics. 

SEC proposes eliminating certain Regulation S-K requirements and enhancing 
MD&A disclosures 
The SEC proposed eliminating the requirements in Regulation S-K for companies to include 
five years of selected financial data, selected quarterly financial data for each quarter of the 
last two years and contractual obligations tables in their filings, among other things. 

The proposal would also codify MD&A disclosure requirements about critical accounting 
estimates, which were previously provided only in interpretive guidance. And it would change 
or clarify the requirements for disclosures in MD&A about capital resources, known trends and 
uncertainties and off-balance sheet arrangements. The proposed MD&A amendments would 
also permit a registrant to provide comparisons to the preceding quarter in its Form 10-Q 
rather than to the comparable quarter of the prior year, depending on which comparison it 
believes is most meaningful. 

EY resources 

• To the Point, SEC issues 
guidance on disclosures about 
key performance indicators and 
other metrics in MD&A 

EY resources 

• To the Point, SEC proposes 
eliminating certain Regulation S-K 
requirements and enhancing 
MD&A disclosures 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
https://www.sec.gov/rules/interp/2020/33-10751.pdf
https://www.sec.gov/rules/proposed/2020/33-10750.pdf
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How we see it 
The proposed codification of the requirements for critical accounting estimate disclosures 
is intended to elicit information beyond what is included in most companies’ significant 
accounting policy disclosures, which is consistent with the SEC staff’s historical view about 
the purpose of these disclosures. Accordingly, we recommend that registrants consider 
the proposed amendments when preparing their critical accounting estimate disclosures 
for their next filings. 

SEC proposes rule changes to harmonize the exempt offering framework 
The SEC proposed changes to the framework for securities offerings that are exempt from 
registration. The proposal is aimed at promoting capital formation and expanding investment 
opportunities, while preserving and enhancing investor protections. 

Securities offerings must be registered with the SEC or qualify for an exemption from the 
SEC’s registration requirements. The current exempt offering framework has 10 different 
exemptions, each with its own requirements. In addition, issuers with multiple sales of securities 
are governed by a mixture of rules and guidance for determining whether these transactions 
should be considered part of the same offering and exemption. The proposal would: 

• Establish a general principle of integration to help determine whether multiple securities 
transactions by an issuer should be considered part of the same offering and establish certain 
safe harbors (i.e., situations in which separate sales of securities would not be integrated) 

• Increase the offering limits for Regulation A, Regulation Crowdfunding and Rule 504 
offerings, and revise certain individual investment limits 

• Allow issuers to make certain “test-the-waters” communications in more types of exempt 
securities offerings and permit certain “demo day” activities (i.e., events where issuers 
are invited to present their businesses to potential investors) 

• Harmonize certain disclosure and eligibility requirements and disqualification provisions 
for various exemptions 

The proposal incorporates feedback the SEC received in response to a concept release issued 
in June 2019. 

Other SEC activities and current practice matters 
SEC guidance for omitting discussion of the earliest year from MD&A 
The SEC Division of Corporation Finance issued three C&DIs related to the 2019 rule that 
amended Regulation S-K to allow registrants that provide three years of financial statements 
to omit discussion in MD&A of the earliest of the three years and cross-reference to the 
discussion in a previous filing instead. The C&DIs clarify that: 

• MD&A discussion of the earliest of the three years may not be omitted when the discussion 
is necessary to an understanding of the registrant’s financial condition, changes in 
financial condition and results of operations, but it may be incorporated by reference. 

• Cross-referencing to the MD&A discussion of the earliest of the three years in a previous 
filing does not incorporate the disclosure by reference into the current filing (i.e., the 
omitted discussion of the earliest year would not be considered part of the current filing 
unless that disclosure is explicitly incorporated by reference). 

• A registration statement that incorporates Form 10-K by reference will contain only the 
MD&A that was included or incorporated by reference in the most recently filed Form 10-K. 

“ I believe the 
complexity of the 
current framework 
particularly affects 
those smaller 
issuers…whose 
limited resources 
spent on navigating 
our complex rules 
are diverted from 
direct investment in 
the issuers’ growth. 

— SEC Chairman 
Jay Clayton 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
https://www.sec.gov/rules/proposed/2020/33-10763.pdf
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm#110.02
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How we see it 
Companies undertaking a securities offering should work with underwriters and securities 
counsel to determine whether MD&A discussion of the earliest of the three years should be 
incorporated by reference into the registration statement. This would be necessary in 
order for auditors to provide comfort on that information. 

Personnel changes 
Commissioner Jackson departs 
SEC Commissioner Robert Jackson Jr. resigned in February to teach at 
New York University School of Law. His departure leaves Commissioner 
Allison Lee as the only Democrat on the Commission until a new 
commissioner can be nominated and confirmed. 

Mr. Jackson joined the Commission in January 2018. His term expired in 
June 2019, but commissioners may serve for up to an additional 18 
months after their term expires if their replacement hasn’t been 
confirmed by the Senate. 

Division of Corporation Finance Chief Accountant Kyle Moffatt leaves SEC 
Kyle Moffatt, Chief Accountant and Disclosure Program Director in the SEC’s Division of 
Corporation Finance, left the SEC in March after 20 years with the agency. 

Lindsay McCord and Patrick Gilmore, deputy chief accountants in the Division, became Acting Chief 
Accountant and Acting Disclosure Program Director, respectively, upon Mr. Moffatt’s departure. 

Enforcement activities 
Alcohol producer charged for failure to disclose known trends 
The SEC issued an order alleging that a publicly traded alcohol producer failed to make 
required disclosures about known trends related to its shipments of excessive quantities of 
products to distributors. 

According to the order, employees at the company pressured distributors to buy products in 
excess of demand, which enabled the company to meet performance targets and to report 
higher growth in certain KPIs that were material to investors. The company failed to disclose 
that these positive trends resulted from shipping products in excess of demand, thereby 
misleading investors. 

Without admitting or denying the findings in the SEC's order, the company agreed to pay a 
$5 million penalty. 

Bank pays $500 million for misleading investors 
The SEC issued an order alleging that a bank misled investors about the success of its 
business strategy. To settle the charges, the bank agreed to pay $500 million, which will be 
distributed to investors who were harmed. 

According to the order, between 2012 and 2016, the bank told investors about the success of 
its “cross-sell” strategy and touted a metric showing sales of additional financial products to 
existing customers. The order states that the metric was inflated by accounts and services that 
were unused, unneeded or unauthorized, and that many of the accounts were allegedly opened 
using sales methods that were inconsistent with the bank’s disclosures about its sales practices. 

 
Robert Jackson Jr. 

http://www.ey.com/UL/en/AccountingLink/Accounting-Link-Home
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Blockchain startup charged for conducting unregistered ICO 
The SEC settled charges against a blockchain technology startup for conducting an unregistered 
offering of securities in an initial coin offering (ICO). 

According to the SEC’s order, the company raised approximately $45 million from sales of its 
digital assets through an ICO. The SEC’s order finds that the digital assets are securities, the 
ICO did not qualify for an exemption from SEC registration requirements, and the company 
did not register its ICO as required.  

The company consented to entry of the order without admitting or denying the findings and 
agreed to return funds to investors, register its tokens as securities, file periodic reports with 
the SEC and pay a $500,000 penalty. 

What’s next at the SEC? 
The SEC now has assumed what it calls a “full telework posture,” with limited exceptions, 
but remains fully operational. While the Commission has agreed not to take further action 
on certain pending rulemaking before 24 April 2020, the SEC staff continues to issue 
comment letters to issuers on their filings and continues to be available for consultations 
and pre-clearance matters. We expect the SEC staff to continue to monitor the effects of 
the COVID-19 outbreak and provide guidance and other assistance to issuers and other 
market participants as needed. 
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