
 

Tax & Legal News
03-04/2020

7 Value Added Tax
Court of Justice of the EU: C-94/19 San Domenico Vetraria SpA – VAT on staff secondment

9 Legal News
COVID-19 and the Amendment to the Labor Code

2 Corporate and Personal Taxation 
Recent tax measures introduced to combat the economic impact of the coronavirus pandemic

12 News – in Brief

Court of Justice of the European Union (CJEU) – foreign tax loss precluded from application in the Czech Republic

VAT implications of Brexit

The COVID-19 pandemic and data protection

OECD releases final guidance on transfer pricing on financial transactions

mailto:jan.bronis%40sk.ey.com?subject=


Tax Legal news alert Corporate taxation Legal 
Services Value Added Tax compliance Cross Border 
Tax Advisory legislation Transfer pricing Personal 
taxation accounting Legislation Tax policy Sales 
taxes Tax Legal news alert Corporate taxation Legal 
Services Value Added Tax compliance Cross Border 
Tax Advisory legislation Transfer pricing Personal 
taxation accounting Legislation Tax policy Sales 
taxes Tax Legal news alert Corporate taxation Legal 
Services Value Added Tax compliance Cross Border Tax 
Advisory legislation Transfer pricing Personal taxation 
accounting Legislation Tax policy Sales taxes Tax Legal 
news alert Corporate taxation Legal Services Value Added 
Tax compliance Cross Border Tax Advisory legislation 
Transfer pricing Personal taxation accounting Legislation 
Tax policy Sales taxes Tax Legal news alert Corporate 
taxation Legal Services Value Added Tax compliance Cross 
Border Tax Advisory legislation Transfer pricing Personal 
taxation accounting Legislation Tax policy Sales taxes Tax 
Legal news alert Corporate taxation Legal Services Value 
Added Tax compliance Cross Border Tax Advisory legislation 
Transfer pricing Personal taxation accounting Legislation Tax 
policy Sales taxes Tax Legal news alert Corporate taxation 
Legal Services Value Added Tax compliance Cross Border 
Tax Advisory legislation Transfer pricing Personal taxation 
accounting Legislation Tax policy Sales taxes Tax Advisory

2News are updated regularly on our website. Follow us.

 

Corporate and Personal 
Taxation
Recent tax measures introduced to combat the economic 
impact of the coronavirus pandemic
Considering the negative financial effects of the pandemic, several measures have 
recently been adopted and amended to provide relief to strained entrepreneurs. 
Individual tax measures were adopted by Act 67/2020 on extraordinary measures in 
the financial area and its amendments.

The tax measures are to be applied retroactively from the declaration of a state of 
emergency on 12 March 2020 and will be in effect until the end of the month in 
which it is rescinded (“the pandemic period”).

The government may decide to extend the effectiveness of the measures even 
beyond the pandemic period, if demanded by the economic situation.

The aim is to ensure that entrepreneurs receive maximum relief from obligations 
which may be accompanied by increased financial costs and administrative burdens.

Selected measures are as follows:

Tax payments

• During the pandemic period, taxpayers will not be penalized for not paying 
income tax if the payment became due during the pandemic period and will be 
settled by the end of the month following its conclusion. 

• Please note that this measure will not apply to personal income tax withheld from 
employees or withholding tax. Failure to pay taxes in this area will be penalized by 
sanction interest of 15% p.a. 

• Furthermore, this measure does not apply to VAT and corporate income tax 
(CIT) prepayments.

• Failure to pay taxes in the above areas may also be subject to criminal 
proceedings according to paragraph 277 of the Criminal Code.

Income tax advances

• Taxpayers do not need to submit income tax prepayments where their decrease 
in revenues exceeds 40%. Decreases are measured in comparison to the 
corresponding month of the previous period. Exemption from prepayments is 
achieved via a notice to the tax authorities, submitted at least 15 days before the 
payment becomes due. 

• If companies anticipate that they will not be able to make income tax 
prepayments during the pandemic period, and they do not expect to meet the 
40% threshold, we recommend filing a request for alternate tax prepayment 
arrangements as soon as possible. 

• Please note that until the end of the filing deadline for 2019 CIT returns, i.e., 
until the end of calendar month following the pandemic period, taxpayers are 
required to submit tax prepayments calculated from their 2018 tax liability. 
Failure to make tax prepayments will be penalized by sanction interest of 15% p.a. 

Tax losses

• Rules for utilization of tax losses have changed for the 2019 tax period as a 
result of a one-off measure. Taxpayers can utilize unused losses from 2015 to 
2018 without the previous 25% limitation. This applies if part of the loss was 
not forfeited in previous periods. This special tax loss utilization is limited to 
€1,000,000.

Peter Feiler 
peter.feiler@sk.ey.com  
tel.: +421 2 333 39155

Miroslav Marcinčin 
miroslav.marcincin@sk.ey.com  
tel.: +421 2 333 39154

If you have any questions or would like 
to know more about this topic, please 
contact the authors of the article or your 
contact person at EY. 
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Postponement of social and health insurance payments

• Payment of social and health insurance payments for March 2020 by self-
employed workers and employers was postponed to 31 July 2020. This 
postponement applies to entities that suffer a decrease in revenues of 40% or 
more. 

• The government has the option of further postponing payments and deferring 
final payment dates. It should also issue guidance on how decreases in revenues 
will be calculated.

• Social and health insurance payments withheld from employees and paid by 
the employer are not affected by this measure and should be paid according to 
standard deadlines. 

• If a company has had to close its business as a result of the state decision for at 
least 15 days, it (or a self-employed worker) does not need to pay social and 
health insurance payments for April 2020.

• Monthly reports to social and health security authorities must still be sent 
according to original deadlines.

Missed deadlines

• The deadline for filing income tax returns is postponed until the end of the 
calendar month following the end of the pandemic period. Please note that the 
deadline for submitting VAT returns, VAT ledgers and EC Sales lists remains 
unchanged.

• A missed deadline during the pandemic period is automatically forgiven if the 
taxpayer rectifies the situation no later than by the end of the month following 
its cessation. In this event, there is no requirement for the taxpayer to request 
special dispensation.

Disclosure in lists published by the financial administration

• For tax administration purposes, tax that becomes due during the pandemic 
period will not be considered an underpayment, if the taxpayer pays it by the end 
of the month following the end of the pandemic period. 

• Thus, entities unable to fulfill their tax obligations will not be published in the lists 
of tax debtors, maintained by the financial administration, during the pandemic 
period.

• This is to avoid any negative effects for taxpayers, resulting from publication 
on the lists, such as refusal of subsidies and loans, or business partners being 
hesitant to cooperate with a perceived tax debtor.

• This measure has no impact on possible penalties in the case of failure to pay tax.

Accounting

• Deadlines for preparing financial statements, annual reports, auditors’ reports 
and their publication in the register of accounts are postponed until the end of 
the third month following the end of the pandemic period.

Suspension of tax audits

• The time limit for conducting a tax audit which began prior to the pandemic 
period is suspended for its duration at the request of the taxpayer. If a tax audit 
begins during the pandemic period, the time limit for its execution is suspended 
from the day following that of its commencement based on a request.

• Furthermore, the statute of limitations period and the period of the right to 
recover tax underpayments are also suspended.

• A similar measure also applies to the suspension of other tax proceedings, which 
are also suspended based on a request.
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Administrative charges

• During the pandemic period, no administrative fees will be due for acts taken by 
the administration which are necessary to mitigate the negative consequences of 
the pandemic.

Reporting and annual settlement

• A summary of withheld personal income from dependent activity may be 
reported at the latest by the end of the second calendar month following the end 
of the pandemic period.

• Annual settlement of employment taxes can be completed by an employer no 
later than the end of the calendar month following the end of the pandemic 
period.

Motor vehicle tax and local taxes

• The deadlines for filing a tax return and payment of tax which had not expired 
before the start of the pandemic period, or began during the pandemic period, 
are met if the tax return is filed and the tax is paid by the end of the month 
following the end of the pandemic.

• Prepayments for motor vehicle taxes which should be paid from April 2020 are 
canceled. Final tax will be settled in a submitted tax return only.

We will monitor the current situation closely and keep you informed of future 
developments. 

 

Court of Justice of the European Union (CJEU) – foreign tax 
loss precluded from application in the Czech Republic

In its judgment in Case C-405/18 of 27 February 2020, the CJEU dealt with 
the deliberation of the Supreme Administrative Court (SAC) over a company’s 
application of tax losses incurred abroad against its tax base in the Czech Republic. 
Specifically, the SAC had requested clarification of whether:

 (i) Relocation of the place of management may be subordinated to the concept 
of freedom of establishment

 (ii) A national scheme which precludes an entity from claiming a loss declared 
in another Member State, following a change of tax residence, is contrary to the 
relevant Articles of the Treaty on the Functioning of the EU (“the Treaty”)

A Dutch tax resident company reported a tax loss in 2007 in accordance with 
local tax legislation. Subsequently, in 2008 it established a branch, classified as 
a permanent establishment for the purposes of the Income Tax Act (ITA), in the 
Czech Republic. In 2009, the company moved its place of effective management to 
the Czech Republic and became a Czech tax resident. However, its registered office 
remained in the Netherlands and the company continued to be incorporated under 
Dutch law.

In 2012, the company decided to apply its 2007 tax loss, incurred in the 
Netherlands, as an item deductible from its Czech tax base. The tax authority 
rejected the application on the basis of its exclusion under the ITA. The question was 
ultimately brought before the SAC, which referred it upward to the CJEU.

The CJEU dealt firstly with the admissibility of invoking the right to freedom of 
establishment under Article 49 of the Treaty, concluding that the company could 
indeed rely on it in this case.

Secondly, the CJEU considered whether Article 49 rules out adoption of legislation 
preventing taxpayers from claiming tax losses incurred in another Member State. 

Ján Somoši
jan.somosi@sk.ey.com  
tel.:  +421 2 333 39181

If you are considering deduction of cross-
border tax in Slovakia, do not hesitate 
to approach me or your EY tax team 
contacts directly.
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It determined that the Treaty does not guarantee that relocation of the place of 
effective management is tax neutral. In view of the objectives of national legislation, 
companies with losses incurred respectively in the Netherlands and the Czech 
Republic cannot be regarded as comparable. The CJEU therefore adjudged that the 
Czech Republic cannot be forced to consider losses from the Netherlands in 2007, 
when it had no jurisdiction over the company during that tax period.

What about cross-border tax loss deduction in Slovakia?

The Slovak ITA does not contain specific provisions on the possibility of deducting 
tax losses incurred abroad and transferred to Slovakia. Likewise, the Financial 
Directorate of the Slovak Republic takes the view that currently it is not possible 
to reduce the tax base by deducting a tax loss, achieved and calculated according 
to foreign tax rules. However, several CJEU decisions allow for the possibility of 
deducting cross-border tax losses, based on the fundamental principles of EU law 
(free movement of capital, freedom of establishment and non-discrimination). 
Thus, it remains unclear whether, even if these conditions were met, it would also be 
possible to deduct cross-border tax losses in the Slovak Republic.

 

OECD releases final guidance on transfer pricing on financial 
transactions

On 11 February 2020, the Organisation for Economic Co-operation and Development 
(OECD) released its final report, containing transfer pricing guidance (TPG) on 
financial transactions. This is a follow-up to its previous publication of Base Erosion 
and Profit Shifting (BEPS) Action 4 and Actions 8-10. 

For the first time, guidance on financial transactions is included in the OECD TPG, 
which should contribute to consistency in the application of TP, helping to reduce 
disputes and double taxation.

The report covers accurate delineation of financial transactions, chiefly with respect 
to multinational enterprise (MNE) capital structures. It also addresses specific 
issues related to the pricing of financial transactions such as treasury functions, 
intra-group loans, cash pooling, hedging, captive insurance and   guarantees. 
Furthermore, determination of risk-free rate of return and risk adjusted return in the 
situation where associated enterprise is entitled to any of those returns is covered 
under the guidance of Chapters I and VI of the OECD TPG. 

Key items discussed in the report include:

Two-sided perspective on intra-group loans

The perspective of both the lender and the borrower should be considered when 
analyzing commercial and financial relations and the economically relevant 
characteristics of intra-group financial transactions. Therefore, the risks associated 
with both provision and acceptance of the loan should be considered. Although 
certain information is more readily available within the group, the same commercial 
considerations are relevant, i.e., creditworthiness, credit risk and economic 
circumstances.

Guarantees and delineation of guaranteed loans 

The report describes two economic benefits associated with financial guarantees. 
The first is enhancement of the borrower’s conditions, for example an improved 
credit rating and reduced borrowing costs, where pricing follows the same principles 
and methodologies as those for loan pricing. The second is where the borrower can 
improve both their borrowing capacity and credit rating. In this case, determination 
is required of whether a portion of the loan from the lender to the borrower is 
accurately delineated, or should be regarded effectively as a loan to the guarantor 
followed by an equity contribution from the guarantor to the borrower. The resulting 
guarantee fee is then drawn only on the portion that has been accurately delineated 
as a loan.

Martina Gulášová
martina.gulasova@sk.ey.com  
tel.: +421 2 333 39040

We will be glad to answer your 
questions on this topic.
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Cash pools 

In general, a cash pool leader performs no more than a coordination or agency 
function. Given this relatively minor role, their remuneration as a service provider is 
generally similarly limited, although more active cash pool leaders can exist. 

Remuneration of cash pool members is calculated through determining the arm’s-
length interest rates applicable to the debit and credit positions within the pool.

One key consideration in the context of cash pools includes the allocation of synergy 
benefits. The guidance determines that these benefits would generally be shared by 
cash pool members, provided that an appropriate reward is allocated to the cash pool 
leader. It is also important to consider whether it is appropriate for the transaction to 
be treated as a short-term cash pool balance, or whether the facts and circumstances 
support an alternative view of it as a long-term deposit or term loan.

The COVID-19 pandemic’s impact on MNE access to funding and financing and 
its consequences for TP of intercompany financial transactions is identifiable, for 
example, through greater use of cash pool systems. Consequently, we recommend 
reviewing credit limits of cash pool members, credit ratings and losses attributed to 
cash pool participants, and taking into account potential remuneration for a liquidity 
buffer.

Credit rating 

The report provides guidance on determining both the stand-alone rating of group 
companies and the benefits of group membership (“implicit support”, also known 
as the “halo effect”).  Therefore, companies should consider group policies for 
determining subsidiaries’ credit ratings, and the group’s willingness and ability to 
support troubled group companies. The report recognizes that the credit worthiness 
of the borrower is one of the main factors considered by independent lenders. 
Certain variations in creditworthiness between borrowers with the same credit 
rating are taken into account due to the combination of quantitative and qualitative 
factors involved in determining a credit rating. Special circumstances of start-up 
entities, or those that have been recently part of a merger should also be taken into 
consideration.

The report acknowledges that commercial credit rating tools may be useful 
contributions to benchmarking studies for interest rates within intra-group loans.

Bank opinions 

Written bank opinions cannot be used as evidence to justify the arm’s length rate of 
interest on an intra-group loan.  A written opinion issued by an independent bank, 
unrelated to the conclusion of a loan agreement, would represent a departure from 
an arm’s length approach based on comparability, since it would not compare actual 
transactions. Consequently, companies need to maintain a benchmarking analysis, 
justifying that applied interest rates are set at arm’s length.

What should we expect?

Although the impact of COVID-19 may gradually decrease as the pandemic subsides, 
we expect a negative influence on the operating income of most multinational groups 
and a significant burden on the cash flow of their subsidiaries.

As a result, for TP of intercompany financial transactions, multinational groups 
should consider:

• Effective management of short-term cash requirements

• Management of the long-term financial impact of the COVID-19 crisis on 
subsidiaries to ensure relatively uninterrupted operations 

• The need for quick cash access due to instability

• The probable impact on MNE group credit risk profile 

• The need for intragroup funding policy and cash pooling to reflect current crisis 
management

https://www.ey.com/en_sk
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• That new benchmark data and financial projections may be necessary

• That review and amendment of existing contracts may be necessary

• Increased volume of intercompany lending to manage the working capital needs 
of subsidiaries

Associated enterprises in Slovakia which are usually regarded as limited risk and 
limited function entities will probably record reduced profits. Therefore, they may 
offer delayed payment terms to related parties, with no impact on the transfer 
price. In such cases, it is necessary for taxpayers to demonstrate that their 
practices are consistent with third party transactions. 

 

Value Added Tax
Court of Justice of the EU: C-94/19 San Domenico Vetraria 
SpA – VAT on staff secondment
The Court of Justice of the European Union (CJEU) has issued a decision in case 
C-94/19 San Domenico Vetraria SpA, concerning VAT treatment of staff seconded 
by a parent company to its subsidiary. 

Situation 

In 2004, a parent company Avir SpA (“Avir”) seconded one of its directors to 
its subsidiary San Domenico Vetraria SpA (“San Domenico”). Avir charged VAT 
on the costs of secondment to be reimbursed by San Domenico. Subsequently, 
San Domenico claimed input VAT deduction which was denied by the Italian 
tax authorities. They argued that the reimbursements paid by San Domenico 
to its parent company fell outside the scope of VAT, since they did not relate to 
supplies of services between Avir and San Domenico. The Italian Supreme Court 
requested the CJEU’s judgment on whether the secondment of staff in return for 
reimbursement of costs should be regarded as a taxable supply of services.

CJEU decision

The CJEU stated that Avir undoubtedly acted as a taxable person and the supply of 
services (secondment of a director of Avir to its subsidiary) took place within the 
territory of Italy. The remaining question was whether the supply of such services 
was conducted in return for consideration. The CJEU highlighted that a supply 
of services is effected for consideration, and thus taxable, only if there is a legal 
relationship between the provider of the service and the recipient, based on which 
there is reciprocal performance. In other words, the remuneration received by 
the provider should constitute the actual value provided in return for the service 
supplied to the recipient.

The CJEU concluded that in the case at hand, the secondment was carried out 
based on a legal contractual relationship and there was reciprocal performance 
between the parties, in the form of the secondment of Avir’s director to San 
Domenico, whose subsequent associated payment was made to Avir. There is a 
direct link between two mutually-dependent actions, one of which was performed 
only on the basis of the other. The CJEU also held that the transaction should be 
regarded as conducted for consideration, irrespective of the amount involved. 
Specifically, whether the remuneration paid by San Domenico was equal to, higher 
or lower than the costs incurred by Avir in providing the service is immaterial to 
establishment of a direct link. 

What are the practical consequences? 

The judgment enhances the legal certainty of VAT payers who engage in lending or 
secondment of staff. Based on the CJEU’s judgment, secondment of staff should 
be regarded as a supply of services effected for consideration, which is subject 

Kristína Vaváková
kristina.vavakova@sk.ey.com  
tel.: +421 2 333 39140

Do you have any further questions on this 
or another topic? If yes, we will be happy 
to answer them.
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to VAT recoverable by the recipient of the service. In particular, the judgment is of 
importance for the financial sector, in cases where companies receive seconded staff 
and carry out exempt activities with limited rights to input VAT deduction.

 

VAT implications of Brexit

The UK’s departure from the EU became effective with final approval, on 29 January 2020, 
of the Withdrawal Agreement1, under which it has officially acquired the status of a “third” 
country. However, a transition period agreed between the EU and the UK applies until  
31 December 2020, during which the UK is no longer considered an EU Member State but 
continues to be subject to EU rules and remains a member of the single market and customs 
union. During the transition period, it is hoped that an agreement can be negotiated on 
future trading arrangements.

From a VAT point of view, Council Directive 2006/112/EC (“the VAT Directive”) applies 
during the transition period to all transactions between UK entities and those of EU Member 
States. This maintains the current VAT rules during the transition period so that taxation and 
transactional reporting will not change, as confirmed by an official communication published 
on the web-portal of the Slovak Financial Directorate.

Nevertheless, the Withdrawal Agreement regulates certain specific VAT situations:

• The VAT Directive will remain in force for taxation of goods, transported between 
the EU and UK, which begin and end their journey, respectively, before and after 
expiry of the transition period.

• Rights and obligations relating to transactions that take place during the transition 
period (or the transportation of goods which began before the end of the transition 
period) will continue to be governed by the VAT Directive for five years after the 
end of the transition period. This is likely to apply to any subsequent adjustments 
in respect of supplies already provided and, where appropriate, to situations 
where rights and obligations “overrun” for a longer period (e.g., temporary use of 
goods).

• Requests for refund of VAT paid in the UK in 2020 should be filed no later than 31 
March 2021 (as opposed to the regular deadline of 30 September 2021).

• The Withdrawal Agreement also provides specific rules for MOSS VAT returns 
submitted in the UK before the end of the transition period and sets forth transition 
periods for various areas of cooperation, for example, allowing access to both 
parties’ information systems and exchange of information between tax authorities.

• All judgments of the Court of Justice of the European Union, issued during or after 
the transition period in proceedings that began during the transition period, will be 
binding for the UK.

• According to the Protocol on Ireland and Northern Ireland, Northern Ireland will 
remain part of the UK customs territory, but will remain subject to selected EU 
internal market rules to avoid cross-island customs, tax and regulatory borders. 
Northern Ireland will remain governed by the VAT Directive with respect to supplies 
of goods.

As of 1 January 2021 (if the transition period is not extended), the UK will be 
completely separated from other structures and all existing EU regulations, meaning 
that overnight it will fully become a “third” country. Movements of goods between 
the EU and UK will be considered as import and export and future customs terms will 
depend on whether a free trade agreement (FTA) has been negotiated. If there is no 
FTA, customs controls and duties should be introduced on goods transactions between 
the EU and UK, also triggering the relevant administrative formalities.

Kristína Vaváková
kristina.vavakova@sk.ey.com  
tel.: +421 2 333 39140

Do you have any further questions on this 
or another topic? If yes, please do not 
hesitate to contact me.

1 Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the 
European Atomic Energy Community (link to the Agreement)
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How will it affect us?

In terms of VAT, all simplifications applicable to intra-EU goods transactions, such as 
the call-off stock regime, exemptions from deemed movements of goods, distance 
selling and triangulation, will cease to function. This should generally lead to VAT 
registration obligations for UK businesses in the EU and vice-versa. 

 

Legal News
COVID-19 and the Amendment to the Labor Code
The COVID-19 pandemic has already exerted a significant influence on employment 
relationships. Due to cessation or restriction of their operations employers have 
noticed a significant decrease in overall workload and greater liquidity required for 
payment of salaries. In the face of such unprecedented circumstances, the Slovak 
Labor Code is considered relatively rigid. It does not recognize a force majeure event, 
such as COVID-19, as grounds on which an employer is entitled to unilaterally change 
working conditions, reduce employees’ wages and working hours, or terminate 
employment relationships. Traditionally, Slovak labor law has neither regulated a 
partial unemployment model or kurzarbeit regime, familiar in western EU countries, 
in which the state temporarily assumes part of the employer‘s wage costs to prevent 
redundancies. As a result, Slovak labor law was unprepared for the consequences of 
government-imposed restrictions aimed at preventing the spread of the virus.  

These issues were addressed by the Amendment to the Labor Code - Act No. 66/2020 
Coll., (“the Amendment”) which came into effect on 4 April 2020 and applies to 
an extraordinary situation or state of emergency, continuing for two months after 
revocation of either. The aim of the Amendment, supplemented by a system of broad 
state support, is to maintain jobs, protect employees against redundancy and enable 
employers to respond more flexibly to changes affecting their working organization. 
This goal is to be achieved through adoption of the following measures: 

Obstacles to work on the side of the employer (kurzarbeit)

The Amendment’s most important change, in conjunction with approved state support 
to employers, is the introduction of a certain form of kurzarbeit. It states explicitly 
that a situation in which an employee cannot perform work wholly or in part due 
to cessation or limitation of the employer‘s activity, resulting from the decision of 
a competent authority on an extraordinary situation, crisis or state of emergency, 
does not constitute a “vis major” scenario but an obstacle to work on the side of the 
employer. Pursuant to the Amendment, in such an event, employers can provide 
employees with at least 80% of their average monthly earnings as reduced wage 
compensation, which must also be no less than the statutory minimum wage. 

Until the Amendment took effect, employers could decide to reduce wage compensation 
only after agreement with employee representatives, an arrangement which continues. 
Where there are employee representatives, the employer may conclude with them a 
written agreement which defines serious operational reasons for which the employer 
cannot allocate work to employees, and for the duration of which wage compensation 
can be reduced to a minimum 60% of employees’ average earnings.

The provision allowing salary compensation of 80% (or in the amount as determined 
by collective bargaining, or another type of agreement with employee representatives) 
at a time of obstacles to work on the side of the employer is supplemented by a plan 
providing financial support in the form of salary compensation payments or flat-rate 
contributions to employers. 

Shortening of deadlines for the announcement of working time schedule

Pursuant to the Amendment, an employer is obliged to announce a working time 
schedule, valid for at least one week, to employees a minimum of two days in advance 
instead of the standard one week notice period. The employer can agree with 
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employees an even shorter notice period for this information. These periods will also 
be relevant to uneven distribution of working time and the working time account, 
which can also reduce the negative consequences of a lesser workload.

Shortening of deadlines for ordering vacation

A temporary solution to the current situation also involves vacation which, according to 
the legislation, is determined by the employer, taking into account the legitimate interests 
of the employee. Pursuant to the Amendment, the employer is obliged to notify ordering 
of vacation at least seven days in advance instead of the standard 14 days and at least two 
days in advance in the case of unused “overdue” vacation. This period may be shortened 
with the employee‘s consent. If the employer intends to order collective vacation 
for operational reasons, this decision must be discussed in advance with employee 
representatives. The employee’s legitimate interest may be a condition which is not met in 
the current circumstances, given the closure of tourist facilities, travel restrictions, closed 
borders and the need to conduct children‘s home education because schools are not open.

Working from home 

In accordance with the Amendment, the employer has the right to order work to be 
conducted from the employee‘s household, if the nature of the work permits this. 
Similarly, the employee is entitled to work from home if their work permits and there 
are no serious operational obstacles from the employer’s side. Under the standard 
Labor Code regime, if working from home or telework is not agreed in an employment 
contract, the employer may only implement such an arrangement with the employee’s 
consent, under exceptional circumstances.

The special amendment of the conditions for working from home is valid only during 
the effectiveness of measures, which are ordered by the relevant public authority for 
preventing the spread of transmissible diseases or due to a threat to public health. 

Additional employee protection

The Amendment has introduced additional employee protection against dismissal and 
safeguarding of assignment to their original work and workplace after returning to 
work. This applies to employees with a significant personal obstacle to work in the form 
of quarantine, isolation, personal and all-day treatment of a sick family member or 
other citizen. The protection is granted to them to the same extent as for an employee 
recognized as temporarily incapable of working.

We will continuously monitor developments in the labor law area in these dynamic 
times and will keep you informed of any new legislative changes.

 

The COVID-19 pandemic and data protection

The COVID-19 crisis has raised several concerns in the area of personal data 
protection. Entrepreneurs’ frequently asked questions in this context are:

Do measures taken by companies and employers to fight COVID-19 affect their 
obligations under GDPR?

In response to COVID-19, most companies and employers have established preventive 
measures, often involving processing of personal data, some of which is sensitive, such 
as employees’ health information. Such processing falls under the scope of GDPR, 
which remains fully in force despite the COVID-19 pandemic. Moreover, GDPR does not 
hinder any measures taken to fight the spread of the virus; on the contrary, it provides 
space for their implementation while respecting data protection.
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On what legal basis may the employer process personal data?

The processing of employees’ personal data, obtained under measures taken to 
prevent the spread of COVID-19, requires legal authority under Article 6 or Article 9 
of GDPR.

The employer may legally process “general” personal data (e.g., travel history or 
contact with an infected person) for the following legal basis defined in Article 6 of 
GDPR:

• Compliance with a legal obligation

• Legitimate interests of the controller

• Performance of tasks carried out in the public interest

• Protection of the vital interest of another natural person, if the processing cannot 
be justified on another legal basis

Some personal data (e.g., positive test for COVID-19 or body temperature) 
represent the health status of a data subject and are therefore regarded as special 
personal data categories, subject to a specific regime under Article 9 of GDPR. In the 
context of COVID-19 countermeasures, such personal data may be processed on the 
following basis:

• Compliance with a legal obligation in the field of employment, particularly 
ensuring employees’ health and safety at work

• Substantial public interest, particularly in the area of public health in cooperation 
with applicable legislation, which anticipated such a measure 

What measures need to be taken by an employer?

The principles of data minimization and proportionality must be considered before 
any processing of personal data can begin. Due to the high sensitivity of some 
data, a data protection impact assessment under GDPR should be considered.
It may also be necessary to update records on processing activities and other 
essential documentation connected with personal data processing for the purpose 
of protection against COVID-19. Additionally, adequate technical or organizational 
measures should be implemented to ensure the security of personal data.

Do employers need to inform employees about the processing of personal data 
related to COVID-19? 

When an employer introduces a new processing activity or modifies an existing one, 
they need to inform data subjects, including employees, in writing in accordance with 
Article 13 and 14 of GDPR. A new processing activity could involve data on staying in 
a foreign country, state of health or contact with an infected person.

May an employer inform their employees about an infected colleague?

To ensure the health and safety of employees, an employer may be obliged to inform 
them of actual or suspected COVID-19 infection. Unless necessary, such notification 
should not specify the employee affected, to maintain the confidentiality of their 
personal data. However, this may be unavoidable where it is necessary to identify the 
circle of employees who came into contact with the infected person.

May a company process personal data from third parties, such as visitors to 
business premises in connection with COVID-19? 

Assuming that the person is not identified or identifiable, in principle a company 
may obtain such data (e.g., information about staying in risk countries, age or body 
temperature) without additional processing. The processing of third parties’ personal data 
without their identification occurs, for example, when a customer’s body temperature 
is measured at the entrance to company premises. If visitors register at the company 
reception and their identification data are recorded, retrieval of such data is possible only if 
its processing is permissible within the meaning of Article 6 and Article 9 of GDPR.
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How can security of personal data be ensured while employees are working from 
home as a result of the COVID-19 pandemic?

Even in this situation, the employer should ensure adequate technical (e.g., VPN) 
and organizational measures are in place (e.g., instructing employees to secure 
laptops against theft or damage, to store their work documents in a safe place) 
to provide a level of security appropriate for a home environment. Employees 
should adhere to internal security rules, particularly safeguarding personal data 
confidentiality from their partner, relatives or roommates.

If you are interested in further consultation on your data privacy, its legal basis, data 
protection impact assessments or any other data privacy requirements, please do 
not hesitate to contact us.

 

News – in Brief
Changes to Country-by-Country Reporting (CbCR) requirements

With effect from 1 January 2020, the Amendment to Act no. 442/2012 Coll. on 
International Assistance and Cooperation in Tax Administration (“the Amendment”) 
extended Country-by-Country Reporting (CbCR) requirements. The CbC notification 
form features newly-added fields in Section 3, “Information on the Multinational 
Enterprise Group”, which require the names of both the Multinational Enterprise 
Group and the Ultimate Parent Entity. The Amendment also introduced a new 
requirement for Constituent Entities to report termination of their notification 
obligations, through a declaration included in the text of a general submission.

Taxpayers are only required to re-submit the CbC notification if changes have 
occurred to their originally-reported data. If there are no changes, re-submission 
based on completion of the two new field is not required. 
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